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BE I T REMEMBERED t hat the above-entitled and
nunbered natter cane on to be heard as Agenda Item No. 5
at Open Meeting before the Arizona Corporation
Comm ssion, in Hearing Room1 of said Comm ssion, 1200

West Washington Street, Phoenix, Arizona, conmencing at
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10: 06 a.m on the 15th of March, 2012.

BEFORE: GARY Pl ERCE, Chai r man
BOB STUMP, Conmi ssi oner

SANDRA D. KENNEDY, Comm ssi oner

PAUL NEWVAN, Conmm Sssi oner
BRENDA BURNS, Comm ssi oner

APPEARANCES:

For the Applicant:

Messrs. Matt hew Derstine and Jason Gel |l man

For Rosenont Copper Conpany:

Messrs. Patrick Bl ack and Nornman Janes

For Save the Scenic Santa Ritas Associ

ation, Sky Island

Al'liance, Center for Biological Dversity, and Tucson

Audubon Soci ety:

Messrs. Lawence V. Robertson, Jr.

Met | i

For the Tohono O odham Nati on:

Ms. Laura Bergl an

For Marshal | Magruder
M. Marshall Magruder
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APPEARANCES:

For Elizabeth Webb:
Ms. Elizabeth Webb

For the Line Siting Conmttee:
M. Paul Wal ker

For the Arizona Corporation Comm ssion:

Ms. Janice Al ward
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Certified Reporter
Certificate No. 50658
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CHW. PIERCE: And we will begin right in with
Tucson El ectric Power's application for a certificate of
envi ronnental conpatibility authorizing construction of
a 138kV transm ssion |line and associated facilities from
t he proposed Toro switchyard. So let's everybody take a
nonent to get where they need to be. This is Item No.

5.

| want to wel conme everyone here. W are going
to do public comment in just alittle bit. Wat | am
going to do is take, go ahead and we w Il take
appear ances, everybody that's here, give you a nonment or
two to make opening statenments and then -- brief opening
statenents.

We are going to cone back to you. | just want
to make sure we have tine for public coment this
nmorning. We are going to get through this today. There
are Conm ssioners that need to be out of here earlier
this afternoon rather than later. So we want to nake
sure we get through any public comment.

And we need to know how nmany, for those in
Tucson, how nany are actually there so we can kind of
bal ance the tinme. | would |ike to nmake sure we are
t hrough public conment by lunch, so if we have to go
into, towards 12:30 or sonething like that, we wll.

But | just want to nmake sure we do that. Once we end

ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944
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public conment, we are going to nove into the rest of
t hi s.

So let's just go through and have appearances.
W will get back to anything you m ght want to say after
public conment. | just want to make sure we get started
over here with the conpany.

MR DERSTINE: M. Chairman, nenbers of the
Comm ttee, Matt Derstine, Jason Cell man, Roshka DeWlf &
Patten. Al so present on behalf of the commttee is
Ednmond Beck. M. Beck is director of transm ssion
policy and contracts.

CHWN. PIERCE: Thank you.

COM BURNS: VWich, | amsorry, which commttee?

MR. DERSTINE: Tucson Electric Power.

COM BURNS: | thought you said commttee. | am
sorry.

CHWN. PIERCE: The conpany.

Go ahead.

MR. BLACK: Good norning, Chairman, nenbers of
the Comm ssion. Patrick Black and Norm Janes with the
| aw firm Fennenore Craig on behal f of Rosenont Copper
Conpany.

CHW. PIERCE. (kay.

MR. ROBERTSON. Good norning, M. Chairnan,
menbers of the Comm ssion. M nane is Lawence V.

ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944
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Robertson, Jr., of counsel to the law firm of Minger
Chadwi ck. Also with nme today is nmy co-counsel, Robert
J. Metli, of the law firm of Minger Chadw ck. W are
appearing on behalf of Save the Scenic Santa Ritas
Associ ation, Sky Island Alliance, Tucson Audubon
Society, and the Center for Biological Diversity. Thank
you.

CHWN. PI ERCE: Thank you.

M5. BERGLAN: Good norning, M. Chairman,
menbers of the Comm ssion. Laura Berglan fromthe
Tohono O odham Nation, Ofice of the Attorney Ceneral,
Assi stant Attorney General on behal f of the Tohono
O odham Nat i on.

MR. MAGRUDER  Good norning, Chairman and
Conm ssioners. My nane is Marshall Magruder. | amfrom
Tubac, Arizona. And | aman intervenor.

M5. WEBB: M. Chairman, nenbers of the
Conm ssion, | am Elizabeth Webb appearing on behal f of
nyself. And | amfromVail, Arizona.

CHW. PIERCE: kay. | understand that you are
not an intervenor, but we are going to have you sit
there, Ms. Wbb, just to -- we understand the
circunstances and we will just nove on that way.

Ckay. Thank you, everyone, for being here.

Now, | need to hopefully be interactive with
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Tucson and find out just how many people we have that
have cone in to do public coment.

Reg, are you there?

SECRETARY BERNAL: There is no public comment.

CHW. PIERCE: There is no public conment in
Tucson?

MR HOGAN: That's not true.

SECRETARY BERNAL: No one is present.

CHW. PIERCE: No one is present there.

COM NEWVAN: Point of procedure. Just not
everyone knows what is going on, but we nade
arrangenments to have the Tucson office open for public
comment for people who didn't want to drive that. That
was recently done.

And so just for the record, let the record
reflect that we attenpted, | know that nmy office
certainly attenpted, to nmake that available. And I
actually had no idea until this nonent whet her people
woul d be there. But | just wanted the record to refl ect
what we are, what we are discussing at this nonent.

CHW. PIERCE: W just want to make it -- that's
sonmet hing we did awhile back to nake sure that this and
actually a case tonorrow that we are going to do on
TEP' s energy efficiency, same opportunity in Tucson, so
we just want to make sure they have that opportunity.

ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944
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| don't have any requests to speak here, which
are outside, on this case. So if | don't have them we
are going to close public coment and nove right on to
t he case.

COM NEWWAN. Are there people who would like to

speak?

CHWN. PI ERCE: Excuse ne.

COM NEWWAN: | am sorry.

CHW. PIERCE: So if you have a public speaking
slip, I would like to have it. Just hand it right over
her e.

COM NEWVAN: | amsorry, M. Chairman.

CHW. PIERCE. W need to bring it forward.
That's okay. Bring it over there and they wll get it
over here. Thank you.

Al'l righty. Thank you. W have M. Bill Hogan
Way don't you conme up to that. Is it Hogan, HO G A-N?

MR HOGAN: Yes, it is.

CHW. PIERCE. Gkay. Cone on up. And you have
three mnutes, sir.

MR. HOGAN. Well, | amjust --

CHW. PIERCE: Come on up to the mke. Make
sure the green light is on and make sure you speak right
into it, please.

MR. HOGAN: | haven't done this kind of thing in
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a long tine.

CHW. PIERCE: Thank you for being here.

MR. HOGAN. Several of you | know when | worked
wth the AFL-CI O as a state COPE director back in the
'90s. Representative, or Conm ssioner Newran,

Comm ssioner Burns | know, and Commi ssioner Kennedy in
fact.

CHW. PIERCE: Al those old-tiners.

Comm ssi oner Stunp, we weren't there.

MR. HOGAN: Bunch of old-tiners, representatives
in the | egislature.

| went back to ny tools and now | work as a
steel worker as the contract coordinator for M ssion and
Silver Bell Mnes at ASARCO.

We are here today to raise our support in
response to Rosenont. And after talking to M ke
Verbout, he is the business manager at 570 and 1160 | BEW
l ocals, | wanted to nmake sure that the Conm ssioners
knew that we are highly in favor of noving forward on
the transm ssion piece of this particular thing, and for
a nunber of reasons.

First of all, and fromny perspective, it neans
a whol e bunch of really good hi gh-paying jobs once the
project is done. And fromthe environnental standpoint,
we don't really weigh in one way or anot her on which one

ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944
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of the various proposals are. And we would certainly
hope that the nost environmentally sensitive choices
appropriate are nade by the Comm ssioners.

But at the end of the day, even as -- the
uni on's perspective is always m ndful of the
envi ronnental inpacts of copper mnes. It has been in
our blood for 100 years in Arizona. And one of our
| ocal s, which 937 was the BHP local, it was shut down
several years back, which basically was one of ny hone
| ocals originally. And when you |ook at the reclamation
wor k that has been done at that place, that says a | ot
about the environnental inpact potential.

And one thing that | know and ny brother from
the IBEWrem nded ne yesterday when he found out about
it, evidently he was not able to attend because he
hadn't read the neno at that particul ar point, but one
of the things that is part of the project is the
potential for solar generated power. And when the
shut down process, when the mnes actually are cl osed and
is not using a lot of electricity downstream then
upstreamthe electricity has a potential for being used,
utilized in this particular project for upstream power
generation fromsolar things. And the IBEWis currently
wor ki ng on sone of those projects in various different
areas already in Arizona. And we would Iike to see nore
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of them

So that's enough.

CHW. PIERCE: Thank you, M. Hogan.

Okay. Now we will go right into -- | want to
recogni ze Staff here, too, as well.

What we are going to do is begin with the
conpany. And do we have anyone here fromthe Line
Siting Conmttee?

Okay. M. Wl ker, do you want to join us?

COM NEWVAN:  Who? That's interesting.

CHW. PIERCE: | nean | think that it would be
hel pful if there is any questions to have a perspective
there. Thank you.

Okay. Let's go ahead and start with the
company.

MR DERSTINE: Thank you, M. Chairman. Again,
good norning, nenbers of the Commssion. | wanted to
note at the outset that we do have the placenmats that
contain maps and certain diagrans fromthe original
Siting Commttee hearing. |If those would be hel pful to
menbers of the Conm ssion, we --

COM NEWWAN. M ght as well have them

MR, DERSTI NE: Okay.

CHW. PIERCE: | think, yeah, over the period of

time | think we have all seen it. Sone of us actually

ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944
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have been out to the site to --

MR DERSTINE: Okay.

CHW. PIERCE: -- to visualize it fromthe top
down. | know Conm ssioner Kennedy and | participated in
a tour of that, found out it was very w ndy up there.
Ckay.

MR DERSTINE: Al right. Last Novenber Tucson
El ectric Power Conpany filed an application to construct
a 138kV transm ssion line to serve the proposed Rosenont
m ne, serve the mne if and when the mne is approved
t hrough its ongoi ng NEPA process.

As a public service conpany, Tucson Electric
Power has an obligation to serve custoners within its
service territory. The proposed Rosenont mne is within
TEP's service territory. Rosenont has requested
service. Rosenont's request for service is the purpose
and the need for this project.

I n advance of filing the application, there was
a long public process, public outreach process. That
process was initiated in 2009 with a stakehol der group.
Menbers of the stakehol der group included Coronado
Nat i onal Forest, BLM Santa Rita Experinental Range,
Arizona State Land, and included M. Magruder and
Ms. Webb who participated in this case, as well as
M. Robertson's, another one of M. Robertson's clients,

ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944
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Farnmers I nvestnent. There were a nunber of stakehol der
group neetings. There was even a visit out to the site
of the mne and the project area.

In addition to the stakehol der group, there were
four rounds of public open houses, six total. Two of
t hose rounds included open houses in two different
| ocations at the sane tinme. There were anywhere from 40
to 66 attendees at all of those open houses.

There were also five newsletters that were sent
out to a very broad mailing list. Over 27,000 addresses
were included in each mailing. Those newsletters
appri sed the public of devel opnents in the route
sel ection and route devel opnent as well as alerted
menbers of the public to the open houses.

Project information was al so included on a
website and there was a tel ephone information |ine.

Through the public process a preferred route and
four alternative routes were ultimately presented in the
application. And those routes are set forth on the map
that was just handed out to you.

The record fromthe siting hearing is clear that
the preferred route is the best route, the nost
environnental ly conpatible route to provide electric
service to the mne. The preferred route creates the
| east anobunt of ground di sturbances. And it creates the

ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944
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| east anount of ground disturbance for a nunber reasons.

It is one of the shortest routes. It follows
the Santa Rita Road and the proposed water pipeline that
will be used to serve the Iine. It collocates the
transmssion line with distribution lines that wll be
used to serve the punps for the water pipeline.

The preferred route also carries the greatest
amount of support fromthe | argest |andowner, Santa Rita
Experi mental Range. According to the range, quote, the
preferred route will not significantly change existing
conditions in the range or adversely inpact range
facilities or its operations. That's TEP Exhibit 13 in
the siting record.

Arizona Gane & Fish also considered the
preferred route the best route to provide service to the
m ne. According to Ganme & Fish the preferred route
represents the mninum di sturbance of all the proposed
alternative routes primarily through its siting al ong
exi sting roadway and collocation wi th any shared
corridor.

In addition, despite the Tohono O odham Nation's
opposition to the granting of any CEC in this case,

Peter Steere on behalf of the Nation testified that the
preferred route was the best route, nost environnmentally
conpatible route to serve the mne. And M. Magruder

ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944
WWW. az-reporting. com Phoeni x, AZ



© 0O N o o B~ w N P

N RN NN NN R R R R R R R R R
g B W N P O © 0 N O O M W N Rk O

LSCASENO. 164 OPEN MEETING 03/15/2012 16
also testified in the same nmanner.

In short, all of the evidence presented to the
Siting Commttee and in the record before you supports
the conclusion that the preferred route is the best
route to provide service to the m ne.

But despite the overwhel m ng support and
evidence in favor of granting a CEC for the preferred
route, the intervenors have argued against granting any
CEC. The sane individuals and groups that oppose the
m ne oppose the transm ssion |ine, because they view
this as an opportunity to halt or delay the mne. The
Tohono O odham Nation, Scenic Santa Rita group
M. Magruder, Ms. Wbb are all vocal m ne opponents.
These parties did not intervene in this case to argue in
favor of one route over another. Their principal
position is that the CEC shoul d be denied for any route.

To that end, these parties have argued that the
I npacts of the mne nust be considered in addition to
t he environnental inpacts of the transmssion |ine and
that those conbined mne and line inpacts require the
deni al of a CEC.

At the outset of this case, at our initial
prehearing or prefiling conference, Chairman Forenan, as
the presiding officer of the Siting Commttee, asked for
briefs on this threshold | egal issue of whether

ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944
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envi ronnental inpacts of the mne can or should be
considered in evaluating the inpacts of the transm ssion
| ine under the siting statute. After briefing, Chairnan
Foreman rul ed that under the statutory siting authority
granted to the Siting Coormittee and granted to this

Comm ssion only inpacts of the transnmission line are
material and will be considered in evaluating the CEC
appl i cation.

The Chairman got it right and the Siting
Conmttee got it right in affirmng the Chairman's
ruling by a ten to one vote that environnental inpacts
of the mne would not be considered in evaluating the
factors and doi ng the bal anci ng under the siting
st at ut e.

Al'l electric custoners, subdivisions, shopping
mal | s, manufacturing facilities, mnes, and even
churches cause environnental inpacts. And each custoner
must obtain various regulatory and governnent approvals
before they can build or operate. The various |and use
I npacts caused by any custoner are taken into account
and governed by a variety of statutes and jurisdictions.
But they are not governed by the siting statute. The
anal ysis under the statute is limted to determning if
there is a need and the nost environnmentally conpati bl e
neans to serve the need, bal ancing the factors

ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944
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identified in the statute.

The fact that the Scenic Santa Ritas and others
have attenpted to argue that the NEPA concept of a
connected action shoul d sonmehow be grafted onto the
siting statute is an obvious concession that there is no
authority under the siting statute for that type of
extension or that type of analysis.

As stated by Chairman Foreman, our business is
to make a determ nation of whether there is a need, not
what the need is, not is it a good need or a bad need,
but is there a need and, if so, balancing the
environnmental inpact of the |line against that need, does
that mlitate in favor of granting the application. And
that's what the Commttee did in this case.

The Comm ttee took extensive evidence on the
environmental inpacts of the transm ssion |ine through
prefiled testinony, |live testinony and
cross-exam nation, a Google Earth presentation of the
various routes and what the structures would | ook |ike
in the | andscape, and various exhibits that were entered
into evidence and are a part of the record.

The Conm ttee took testinony concerning the
i mpacts of the line to plant and wildlife species,
bi ol ogi cal resources, scenic areas, historic sites,
archeol ogi cal sites, existing plans of state and | ocal
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government and private entities.

And after four days of hearings, the Siting
Comm ttee voted unaninously 11 to zero in favor of
granting a CEC for the preferred route while, at the
sanme time, placing 26 conditions on the construction of
the line. These conditions include requiring that TEP
file a construction mtigation and restoration plan
bef ore conmenci ng any construction, retain a qualified
bi ol ogist to nonitor all ground clearing and di sturbing
construction activities that may affect sensitive
species or habitat, avoid or mnimze inpacts to
properties list at the time or eligible for listing on
the National Register of H storic Places sites including
sites significant to the Tohono O odham Nati on, consult
with the Nation's cultural affairs office during any
construction activities on or within 100 feet of a known
prehi storic cultural resource, and, nost inportantly,
prohi biting construction of this Iine until a record of
decision is issued by the United States Forest Service
regardi ng Rosenont's mning plan of operations.

It is no secret that the proposed Rosenont M ne
is controversial. It has its vocal and outspoken
opponents and supporters. But this case is not about
the mne or its environnmental inpacts. The nmne's
I npacts are covered by the ongoi ng NEPA process, and
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t hat NEPA process al so takes into account and consi ders
the inpacts of the transmssion line. But this case
under Arizona siting statute is about TEP s obligation
to serve and siting a line to provide service.
So with that, on behalf of Tucson El ectric Power
Company, | woul d ask you to enter an order approving the

CEC issued by the Siting Conmttee in this case. Thank

you.
CHWN. PIERCE: Thank you.
M. Bl ack.
MR. BLACK: Thank you.
Good norning, Chairman, nenbers of the
Comm ssion. | think M. Derstine provided a very

t horough summary of the proceedi ngs and the CEC that was
approved in this case, so | won't reiterate those.

| would just |ike to say on behalf of Rosenont
Copper that we do support the CEC that was approved by
the Line Siting Commi ssion, or Conmttee, which, along
with 26 conditions, properly bal ance the need for
electricity with a desire to mnimze the inpact of the
proposed transm ssion [ine on the environnment and
ecol ogy of the surrounding area. Rosenont al so supports

t he amendnment proposed by Staff.

Thank you.
CHW. PIERCE: Thank you.
ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944
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M. Robertson.

MR. ROBERTSON. Thank you, M. Chairman, nenbers
of the Comm ssion. Perhaps not surprisingly, mnmy opening
statenment will be somewhat | onger than M. Bl ack's.

As | indicated at the tine we entered
appearances this nmorning, M. Mtli and | are
representing four clients in this proceeding, the Save
the Scenic Santa Ritas Association, Sky Island Al liance,

t he Tucson Autobahn Society, and the Center for

Bi ol ogi cal Diversity. For purposes of brevity and
simplicity during the course of ny opening statenent
today, | will refer to our clients as either Scenic
Santa Ritas or SSR.

Following the Siting Conmttee's issuance of its
decision in this matter granting a CEC for the TEP
Rosenont |ine, Scenic Santa Ritas filed a request for
review with the Conm ssion pursuant to the statutes,
specifically AR S. 40-360.07. The request for review
specified three separate grounds for review. The nature
of those is as follows:

The first ground involves a question of |aw
whi ch has not previously been considered by either the
Siting Commttee or the Comm ssion and includes
consi deration of the connected action concept, which has
been recogni zed and utilized by other agencies with
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envi ronnental anal ysis responsibilities, including the
United States Forest Service in its draft environnental
I npact statenment which was prepared for the Rosenont
M ne. The second and third grounds in our request for
review i nvol ve the reasonabl eness of the Siting
Comm ttee's exercise of discretion based upon the
evidentiary record in the underlying proceeding. Let ne
briefly summari ze those three grounds for review and
then | will proceed with a discussion of each.

G ound nunber one, in evaluating TEP s
Novenber 2nd, 2011 application for a CEC for the
proposed line, the Siting Commttee erred in failing to
consi der evidence of environnental inpacts associ ated
with the proposed mne within the context of AR S.
40- 360, et seq. As the evidentiary record indicates,
but for the mne, the Iine would not be proposed or
constructed and thus the rel ationship between the two is
in the nature of a connected action.

G ound nunber two, the Siting Commttee erred in
the discharge of its responsibilities under A R S
40- 360.06 when it failed to include in the CEC a
condition that would preclude the conmencenent of
construction on the line until after all federal, state
and | ocal permts or approvals necessary for
construction, operation, reclamtion and cl osure of the
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m ne have been obtained and are no | onger subject to
judicial review

G ound nunber three, the Siting Conmttee erred
in the discharge of its responsibilities under A R S
40- 360. 06 when it adopted a CEC condition granting a
termof 10 years for the CEC given an evidentiary record
whi ch indicates that, one, TEP would need only eight
nmonths to construct the line; two, Rosenont anticipates
it wll request power from TEP to begin construction of
the mne in 2013; three, TEP in all |ikelihood would not
I ncur nmeani ngful expense in obtaining an extension of
the duration of the termof the CEC if an extension
shoul d becone necessary; and, four, change in the
surroundi ng circunstances within the next 10 years
concei vably could alter what is currently perceived to
be the preferred route for the |ine.

A ven these considerations, a 10-year CEC term
I s excessive and unwarranted. Now let nme proceed to a
di scussi on of each of these grounds for review

G ound nunber one, the Siting Conmttee failed
to consi der evidence of environmental inpacts associ ated
with the mne within the context of AR S. 40-360, et
seq. The relationship between TEFP' s proposed |ine and
Rosenont's mne is such as to nake them a connected
action within the analytic framework of the connected
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action concept. It is a classic exanple of a "but for"
rel ati onship. Because the |line and the mne are
connected actions, due to their interdependent
rel ati onship, the connected action concept is suitable
for recognition and use as an anal ytical tool by both
the Siting Commttee and the Comm ssion within the
context of the statutory schene set forth at AR
S-40- 360, et seq.

Sone have characterized that statutory schene
and the related | egislative policy objectives as
Arizona's little NEPA. However, as contrasted with
NEPA, which is essentially procedural in nature, A R S
40- 360, et seq. al so provides substantive authority and
deci si on maki ng functions for both the Siting Cormittee
and the Comm ssion. |In that regard, a principal
underlying policy objective of the Arizona statutory
schenme is to mnimze the adverse inpact upon the
environment and quality of life resulting from
satisfaction of a given need for an electrical supply.

I n discharging their respective statutory roles, the
evidentiary record is of critical inportance to both the
Siting Commttee and the Conm ssion. More specifically,
the Siting Committee applies the statutory deci sion
maki ng factors prescribed by AR S. 40-360.A and Bto
the record devel oped by the Siting Conmtt ee.
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Pursuant to AR S. 40-360.07.B, the Comm ssion's
review and consideration of Siting Commttee decisions
and rel ated requests for review shall be based on the
record devel oped by the Siting Conmttee. In that
regard, in this instance, Scenic Santa Ritas' offer of
proof contains information relating to environment al
I npacts of the mne and such information is a part of
the record now before the Conm ssion in connection wth
Its consideration of Scenic Santa Ritas' request for
revi ew.

When exam ned, that information contained in the
of fer of proof convincingly denonstrates that
substantial and | ong-|asting adverse environnent al
I npacts fromthe mne clearly outweigh any benefits
associated with the m ne when exam ned from a broad
public interest perspective, which is the statutory
standard the Comm ssion is to consider in discharging
Its functions.

I n connection with the foregoing, the connected
action concept is appropriate for use as an anal yti cal
tool by both the Siting Conmttee and the Conm ssion
within the context of AR S. 40-360, et seq. In that
regard, the Siting Commttee has discretion to consider
factors in addition to the m ni mum deci si on maki ng
criteria prescribed by AR S. 40-360.06. For exanple,
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in the Grand Canyon Trust decision rendered by the
Arizona Court of Appeals, the court confirned that the
latitude of the Siting Conmttee's discretion extends to
it being able to consider need for the proposed
facilities in gquestion although the word need does not
appear anywhere within AR S. 40-360.06. Simlarly, the
Conmi ssi on has wi de discretion as to what it may

consi der under AR S. 40-360.07 incident to determ ning
what is in the broad public interest.

In that regard, the instant proceeding
represents a uni que situation where environnent al
I npacts resulting fromsatisfaction of a specific need
for a supply of electrical power can be specifically
identified with probative evidence. More specifically
here, the sole purpose of the line is to serve the m ne,
and environnental inpacts associated with the m ne can
and shoul d be considered. Under said circunstances, use
of the connected action concept as an anal ytical tool is
within the discretion of both the Siting Conmittee and
t he Conm ssion and is appropri ate.

Accordi ngly, evidence of environmental inpacts
associated with the mne is relevant in connection with
the Siting Conmttee's responsibilities and functions
under AR S. 40-360, et seq. And in that regard, the
Siting Commttee erred in its failure to consider the
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testinmony of three Scenic Santa Rita w tnesses and
portions of the Forest Service's draft environnental
I npact statenment relating to the mne. Simlarly,
evi dence of environnmental inpacts associated with the
mne is relevant in connection with the Conm ssion's
responsibilities and functions under A.R S. 40- 360,
seq., and the Comm ssion is thus in a position to
correct the Siting Commttee's error at this tine,.

In that regard, federal |aw does not prohibit

the Siting Commttee or the Conm ssion from considering

environmental inpacts of the mne with discharging their

functions pursuant to the Arizona statutory siting

schenme. And there is no federal preenption because

neither the Siting Commttee nor the Comm ssion woul d be

regul ating activities of Rosenont Mne for seeking to

repl ace or supersede federal agency decisions related to

t he m ne. | ndeed, the Forest Service acts under

authority of regulations that, one, instructed to

consi der whet her an action threatens violation of state

or local laws or requirenments, and, two, directed to
undertake the full est possible cooperation between
federal, state and | ocal agencies in conplying with
envi ronmental | aws.
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Let ne now proceed to a discussion of ground
nunber two.

The Siting Committee erred when it failed to
include in the CEC a condition precludi ng commencenent
of construction of the line until all federal, state and
| ocal permits necessary for construction, operation,
reclamation and cl osure of the m ne have been obtai ned
and are no |l onger subject to additional review
Comm ssi on revi ew.

Construction of the Iine will cause adverse
envi ronment al i npacts which cannot be fully mtigated in
the event the m ne never becones operational. There is
no need for the line until the mne is legally in a
position to commence construction and operation. The
m ne has no need for power until all necessary federal,
state and | ocal permts or approvals have been obtai ned
and are no |longer subject to judicial review As of
this juncture, Rosenont has yet to obtain the foll ow ng
permts or approvals which are prerequisites to
construction and operation of the m ne.

First of all, there is the record of decision,
whi ch needs to be issued by the Forest Service under the
Nat i onal Environmental Policy Act. As M. Derstine
i ndi cated during his opening statenent, that has yet to
be obtained. And the DEIS, which has been prepared now
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subject to review, is just the first step in that
process.

In that regard, the EPA's February 21st, 2012
|l etter to the Forest Service sharply criticizing and
commenti ng upon serious deficiencies in the Forest
Service DEIS strongly suggests that issuance of a record
of decision in the near future is nost unlikely. Copies
of that letter fromthe EPA were filed with the
Comm ssion's Docket Control by Scenic Santa Ritas on
February 27, 2012.

Second, the air quality permt required under
the Clean Air Act has not been obtained. To the
contrary, Pima County, as the designee of the
Envi ronnental Protection Agency, has denied that permt
thus far.

Third, the Section 404 permt required under the
Clean Water Act to be issued by the Arny Corps of
Engi neers has not been obtained. |In that regard, EPA's
February 13, 2012 letter to the United States Arny Corps
of Engi neers di scussing perceived deficiencies in
Rosenont Copper Conpany's Section 404 permt application
clearly denonstrates Rosenont's acquisition of necessary
permts and approvals should not be assuned to be a
given. Copies of this letter were also filed with
Docket Control by Scenic Santa Ritas on February 16,
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2012.

Fourth, successful conpletion of the Section 7
consul tati on process required under the Endangered
Speci es Act, which involves the Forest Service and the
United States Fish & Wldlife Service, has not been
conpl et ed.

Fifth, the aquifer protection permt required
fromthe Arizona Departnent of Environnmental Quality has
not been obtai ned.

And sixth, the conpletion of procedures under
the Arizona Hi storic Preservation Act, which involves
the Arizona State Historic Preservation Ofice, has not
been conpl et ed.

Furthernore, there is no evidence in the record
whi ch denonstrates that either TEP or Rosenont woul d be
injured if a condition of the nature proposed by Scenic
Santa Ritas was included in the CEC

In addition, given that the record indicates
Rosenmont likely will succeed to TEP's position as the
hol der of the CEC, perhaps even before construction of
the line begins, it is inperative that a condition of
this nature be included in the CEC to avoid other risk
of a precipitous action by Rosenont in constructing the
line with a resulting environnental consequences.
Conmencenent of construction of the Iine before all
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permts and approval s have been obtained for the m ne
and are no |l onger subject to judicial review would
constitute such a precipitous action.

In summary, the Comm ssion has the
responsibility for preventing or mtigating as nuch as
feasi bl e adverse environnental inpacts resulting from
siting and construction of a power plant or a
transmssion line. Stated differently, the Conm ssion
has what nmay accurately be characterized a stewardship
responsibility to avoid or mtigate environnental
I npacts resulting fromthe granting of a CEC whenever
and wherever possible. In that regard, Scenic Santa
Ritas' proposed substitute Condition No. 23 of the CEC
I's designed to protect the area that construction of the
line woul d adversely environnentally inpact until the
need for power proposed to be supplied can conclusively
be shown to legally exist.

By adopting the CEC condition proposed by Scenic
Santa Ritas, the Conmm ssion would be fully discharging
its stewardship responsibility with respect to
protection of the area that the line would transect. In
so doing the Comm ssion woul d not be second guessi ng
future decisions of other agencies related to the m ne.
Rat her, it would sinply be fulfilling its stewardship
role under AR S. 40-360, et seq. with respect to the
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l'i ne.

Let ne finally nove to a discussion of ground
nunber three.

The Siting Commttee erred when it granted a CEC
for a 10-year termgiven the factual circunstances of
the instant proceeding. First, TEP testified it would
take only eight nonths to construct the line. Second,

It was indicated Rosenont anticipates it will be
requesting construction power fromTEP in 2013. This
suggests Rosenont confidently anticipates it will have
all necessary federal, state and | ocal permts and
approvals by then. Third, TEP testified, in the event
of a future need to seek an extension of the termof the
CEC, it probably would not incur neani ngful expense in
doi ng so. Fourth, changes in surrounding circunstances
during the next ten years could alter what is currently
the preferred route for the line. @Gven these

consi derations, a termof ten years for the CEC here in
question is excessive and the sane shoul d be reduced to
five years.

I n concl usion, the Conm ssion shoul d exercise
its discretion to use the connected action concept as an
anal ytical tool within the factual circunstances of this
case. And follow ng that bal ancing of the
consi derations prescribed by AR S. 40-360.07.B, the
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Comm ssi on should conclude in the broad public interest
that TEP's request for a CEC for the |ine should be
deni ed.

In the alternative, the Comm ssion shoul d
decide -- in the event the Conm ssion should decide to
grant TEP a CEC for the line, the Conm ssion should
adopt Scenic Santa Rita's request that the formof CEC
granted by the Siting Commttee be nodified as foll ows:

First, strike the |anguage currently contai ned
in Condition No. 23 of the CEC and substitute the
foll owi ng | anguage, quote: Applicant wll not commence
construction on the project until all permts and
approval s required to allow construction and operation
of the Rosenont Copper M ne have been obtained and are
no | onger subject to judicial review C ose quote.

Second, in the event the Comm ssion decides to
grant TEP a CEC, it should strike the |anguage currently
contained in Condition No. 6 of the CEC and substitute
the follow ng | anguage, quote: This authorization to
construct this project shall expire unless the
transm ssion line is capable of operation within five
years fromthe date the certificate is approved by the
Arizona Corporation Comm ssion; however, prior to
expiration, the applicant may request that the
Comm ssion extend this tine limtation. C ose quote.
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In that regard, M. Chairman, and nenbers of the
Comm ssi on, Conm ssioner Kennedy has filed two
amendnents for consideration. Wth respect to the
alternative part of our conclusion, in the event the
Comm ssi on decides to grant a CEC, Comm ssioner
Kennedy' s proposed anendnent as it relates to Sanpl e
Order No. 2 would be such that the two conditions we are
proposi ng be included in said CEC, as m ght be granted
conditionally and on a tenporary basis, that they could
be included in that manner.

Sampl e Order No. 3, as you are aware, or
Conm ssi oner Kennedy's anendnent as it relates to Sanple
Order No. 3, would reconmmend a denial at this juncture,
so our conditions would not need to be considered at
t hat point.

That concl udes ny opening statenent on behal f of
the Scenic Santa Ritas group. | would like to thank you
for your attention and for your consideration of our
argument s and our request.

CHW. PIERCE: Thank you.

Ms. Bergl an.

M5. BERGAN. Thank you, M. Chairman, nenbers
of the Comm ssion.

Just by way of brief background, the Tohono
O odham Nation is an Indian nation with approxi nately
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28,000 enrolled nmenbers. The reservation is the second
| argest Indian reservation in the United States.

This project area is located within the
Papogueria, the Spanish word for traditional O odham
territory. The Tohono O odham have lived in this basin
for thousands of years and used it for food gathering
for living and for spiritual purposes. And the
footprint on the ancestors of the O odham are | ocated
within the basin. And that renders this area as sacred
to the Nation. Those are the reasons why the Nation is
interested in this project.

| would i ke to address, briefly reply to TEP's
response to the Nation's positions in their brief.

First, | turn to the Conmttee's refusal to
consi der the environnental inpacts of the mne. The
Conmm ssion, the Commttee should have, and certainly can
under the plain | anguage of the line siting statutes,
consi dered ot her environnental inpacts of the m ne.

When you read the line siting statutes in total, it is
clear that they do want to consider the inpact of the
environment. And that's what is under the state
environnental case law as well, that you shouldn't be
consi dering projects in pieceneal or in a vacuum so that
you can't see the broad environnmental inpacts of the
project. And that is supported in the Nation's offer of
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proof as well.

Peter Steere indicates that in consideration of
the entire mne, 110 cultural resource sites would be
i npact ed; whereas, if you just ook at this project in a
vacuum seven cultural sites will be inpacted. Wile we
do still think seven sites is a big inmpact, 110 is
certainly a lot nore and culturally devastating to the
Nat i on.

For those reasons we believe, particularly when
you | ook at the statute, at 40-360.07.B, that that's
I ntended, that the cultural and the environnental
I npacts in the whol e ought to have been consi dered.

Now turning to the cultural sites in particular
TEP argues that the denial of the CEC is not justified
sinply because the project mght inpact sites. Although
the Nation does believe that the project does place an
undue burden on the Nation, we believe also that the
cul tural resource surveys m ssed sone inportant pieces
of information; therefore, the Conmmttee wasn't able to
consider the cultural inpacts in line with the line
siting statutes. And those itens are discussed in our
brief. Particularly, Huerfano Butte wasn't addressed.
Also culturally significant sites and Ce:w Duag as a
traditional cultural place wasn't specifically
addr essed.
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| would al so point out to the Comm ssion that
the State Historic Preservation Ofice has filed, sent a
copy to the Docket Control on March 5th, 2012, Docunent
No. 134927, which quite simlarly takes sone issues with
the cultural resources that were, surveys that were
conpleted. And the State Historic Preservation Ofice
brings out, as did our witness, M. Peter Steere, that
the Santa Rita Experinental Range wasn't anal yzed for
its eligibility for the National Register. That's
transcri pt page 599.

| woul d al so point out Huerfano Butte is clearly
within the environnment of the project area. It is
approximately 500 feet fromthe utility corridor. And
therefore it shoul d have been consi dered under the line
siting statute since the |language is specifically
anything within the vicinity of the project. 500 feet
Is certainly within the vicinity and shoul d have been
considered, as M. Steere testified. Huerfano Butte
conti nues to be used by Nation nenbers as a sacred site
and the inpact on that should have been consi dered by
the Commttee. But it wasn't able to because the
cul tural resources surveys didn't analyze it.

And turning to Ce:we Duag as a traditional
cul tural property, TEP seens to take issue, and the
Comm ttee perhaps as well, with the timng of the
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nom nation of the traditional cultural place by the
Nation. | would like to point other that M. Steere in
his testinony did explain how that timng cane about.
They seemto affirmthat the nom nation process was a
reaction to the mne. And it was. M. Steere pointed
out that these projects are generally project driven
because these cultural resource surveys are only done
when there is a project in the queue. W don't go out
and do cultural resource surveys when there isn't a
project that's being proposed. So it is not unusual
that the traditional cultural place nomnation was in
reaction to the m ne being proposed.

| would al so point out that TEP nmakes a bl anket
statenment in their brief that even if Ce:w Duag is
designated as a TPC, the project has m ni mal inpact,
that there is no analysis to support that statenent.

You need to have that analysis to determ ne whether or
not it is going to have an inpact and whet her or not
that inpact would be mninmal. And we believe that that
supports the denial of the CEC at this tine.

Therefore, the Nation is requesting the deni al
of the CEC at this tinme. |If the Commssion is inclined
to grant the CEC, we would like the reinstatenment of the
Condition 26 as described in our brief, which provides
for the Nation's cultural nonitor on-site during any
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di sturbance of sites that are significant to the Nation.

Thank you.

CHW. PIERCE: Thank you.

M. Magruder.

MR. MAGRUDER: Good norning, Chairman and
Conmi ssi oner s.

My brief presents four exceptions necessary to
resol ve serious deficiencies in the CEC that require
corrective actions by TEP and Rosenont Copper, probably
in a new or revised CEC application. Before going into
t hese exceptions, understanding the background is
I mportant.

Based on this CEC and the conpanion draft EIS, a
dozen mles of tailings west of Sahuarita and G een
Val | ey visualize what is proposed in the Santa Rita
Mount ai ns 50 or so years fromnow. This CEC authorizes
400 to 500 negawatts capability in a 50-year
right-of-way |l ease fromthe State Land Departnent for
this transmssion line and its planned growh shown in
Exhibit A-3 of the CEC application. That includes three
addi ti onal m nes.

This CEC nmakes those intentions obvious. This
transm ssion |ine, wthout change, provides excess
capacity way beyond the need of 120 to 133 negawatts.
One comm ttee nenber said, quote:
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That kind of blows ny mnd. It is at the tail
end of your systemreally, isn't it? Wy would you have
such trenendous excess capacity there, anticipating
what ?

I f the public today knew and understood t hat
this Comm ssion is considering to authorize a
transm ssion line for 50 years wth planned service for
Rosenont and three additional mnes in the eastern Santa
Rita Mountains, and giving the conpany ten years to wait
before it starts construction, this exceeds the CEC
application. The public has never been notified of this
fact. All substantial comments that Marshall Magruder
made with respect to changes in the CEC were denied. |
was able to get the title of some peopl e added.

| have four exceptions. Let ne summarize them
one at a tine.

First, this CEC is erroneous, inconplete, and
legally deficient as it fails to neet the Arizona
statutes and code. As a |layman reading the clear words,
that's obvious. It nust be either denied or nodified or
resubm tted.

Two, this Conmttee did not consider nmany
rel evant environnental factors, specifically those
required in 40-360.06, resulting fromthis transm ssion
l'i ne.
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Third exception, both substation ends of this
line are mssing or conflict, or they conflict between
words in the CEC application and the draft environnental
I npact statenment and the m ning | aw.

Fourth exception, premature starting of this
proj ect nust be avoided, as a draft EIS was rejected as
bot h bei ng unsati sfactory and inconplete by the
Envi ronnmental Protection Agency required review, a
rating received by |less than two-tenths of a percent of
all EISs submtted for review, a remarkably | ow grade.

Now for exception 1 in ny brief, this is an
erroneous, inconplete and deficient CEC. It is obvious
Rosenont will transmt 138 kilovolt electricity. It is,
as a layman, it is clear that the line siting statutes
require Rosenont to be a utility and, therefore,
Rosenont nust hold a CEC in order to hold -- to operate
and construct any part of this transmi ssion |ine system
The testinony was cl ear Rosenont will own, operate,
mai ntain, and eventually renove this transm ssion system
based on filings. TEP cannot even apply to transfer a
CEC to Rosenont as Rosenont is not a public service
conmpany or an electric conpany as specifically stated in
40- 360.08. A for a transfer. Rosenont nust be an
appli cant before granting the CEC because they w |
transmt electricity above 115 kilovolts. This serious

ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944
WWW. az-reporting. com Phoeni x, AZ

41



© 0O N o o B~ w N P

N RN NN NN R R R R R R R R R
g B W N P O © 0 N O O M W N Rk O

LSCASENO. 164 OPEN MEETING 03/15/2012 4o
| egal defect -- this is a serious |legal defect in this
CEC. Their excuses are definitely m sleading. However,
the line siting statutes are very specific and very
clear in their definition of certain terns in Section
40- 360. This should not be confused with the rest of
Title 40.

This exception also is concerned about an
erroneous description of siting of the right-of-way.

The CEC refers to Figure ES-3 in the draft EIS. And
that figure, shown in ny brief, is wong. It shows the
line starting at a place called the Santa Rita South
subst ati on, which was never nentioned in proceedi ngs or
in the application. A Toro switchyard was consi dered as
this line's starting point.

TEP testified it will use power fromthis
transm ssion line for Rosenont's water punps. |If it
uses power fromthis transmssion line, it will require
a transfornmer because no punps operate at 138 kil ovolts.
A transforner defines a substation. There is a
substation at the northwest corner of this line.

The CEC application draft EI'S and ot her
docunent ati on presented did not include an adequate
description of the line's right-of-way. Frankly, the
right-of-way was not sited so that, 50 years from now,
sonmeone could survey its boundary. The Siting Commttee
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did not site, that is did not determne, the specific
| ocations for this line. And TEP, for exanple, had a
case | ast week concerning a right-of-way sited in 1943.
This will cone back and bite sonme day, sone decade.

Rosenont's assertion that it owns private | and
Is quite an exaggeration for a mning and a m neral
claim nostly unpatented, that have never been vali dated
or verified in court. Transmssion lines are sited on
private land all the time. They don't have any specific
ri ghts because they have private land on site. The
hearings proved that some of this private land is not
even Rosenont's. A residential |andowner's public
comments supported that assertion because that person
was upset.

The right-of-way siting east of the Santa Rita
Experinmental Range is poorly described. And this is
where the line is of nost significant concern to the
Tohono O odham Nation. That's where the cultural sacred
hi storical resources are |located. Sorry. A planned
tour to Lopez Pass was cancelled. The Conmittee never
saw this high point inthe line. 1 think you should see
where they are siting. They didn't.

Exhi bit -- Exception 1A, the utility status for
Rosenont Copper Conpany as a CEC applicant is essential.
Rosenont does not have any experience in operating or
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building transm ssion lines, as testified by TEP, or
when asked did it even indicate it was going to have
uni on menbers from | BEWoperating that system |If they
wer e uni on nenbers, | woul d understand apprentice,
journeyman and master. | don't think they have anyt hi ng
right now, at |east according to their testinony.

Rosenont nust legally be defined as a utility
based on the line siting statutes. Rosenont shoul d be
an applicant or have its own CEC. Many m nes have
these, are utilities. Rosenmont will not be unique. The
Chai rman did not agree and he ruled otherwise. Briefs
subm tted by TEP and Rosenont just recently show that
this issue is not closed. Both of their briefs conflict
with the | aw.

My notion to conpel, in ny brief Exhibit B, to
be an applicant, for Rosenont to be an applicant was
submtted prior to the prehearing conference. The
Chairman said his authority was limted by the line
siting statutes 40-360 to 360.13. He said the
Comm ssi on should consider its broader authority to nake
that call. The Chairnman al so coul d eval uate what was
presented but he could not tell Rosenont to apply.
Frankly | agree. Now it is up to the Conmi ssion to
decide howto interpret the definitions in the line
siting statutes.
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Wthout Rosenont in the CEC, and wi thout proper
siting, no one knows what and who are authorized for
this CEC. For this reason, Exception 1 requires deni al
of this version of the CEC. M/ notion to conpel gave
them an opportunity to fix it while we were still having
proceedi ngs. Unfortunately those have been conpl et ed.

The second exception involves electrical
environnental issues, howw !l the electricity get to
this mne fromrenote generation sources with a single
transm ssion |line and what are its total environnental
I mpacts.

First, there are serious reliability concerns
with over 17 hours, 17 and a half hours of annual outage
expected on this radial |ine, exceeding the maximum
all owed for rural cooperatives of four hours by
340 percent. Most cooperatives want to have | ess than
two and a half hours of outage per custoner per year.

Rosenont has no backup capability. The use of
di esel s for |local generation is a serious concern, as
shown in one exhibit by the Forest Service, for an urban
mne with visible obscuration of other significant
national park sites. Rosenont has a critical air permt
I ssued so using diesels is a problem See Mgruder
Exhi bit C for discussions about the air permt.

Based on CEC s application for 120 negawatts of
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power at 138 kilovolt, a true balance has not been
established with the total environnent. TEP testified
that a smaller 69kV distribution systemis fully
adequate to neet the load requirenments. Until
reali zed what this was, what was happening in the
record, ny concern about this transmssion line as a
gateway to a much larger four-m ne m ne devel opnent
programin the Santa Rita Mouuntains that are described
in the EIS in Appendix Ais now ny focus, is now clear.
Rosenont or TEP did not present these inpacts during the
heari ngs.

Reliability also involves flooding of both the
TEP South station and the Santa Rita South substation,
or the Toro switchyard, as both are inside the 100-year
floodplain. Acritical facility, one of the three mgjor
facilities for the Cty of Tucson, should be clear of
t he 500-year floodplain. It is adjacent to the Santa
Cruz R ver and opposite of the |arge Ml ybdenum
Processing Plant that the river passes between the two.
A berm constructed to protect South substation pushes
water into the Moly plant which then floods this plant's
chem cals onto the San Xavier district of the Tohono
O Gdham Nation across the Pima M ne Road, across the
street, just downstream

Second, the concern for groundwater needed to
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support the power requirenents for this transm ssion
line will consunme billions of gallons per year. For a
base-| oad 24/7 custoner, where will that be and where
will air be polluted?

TEP uses coal for over 90 percent of its power
consuned today. Magruder brief Exhibit F (sic) shows
the statutes, shows that in the statutes Section 45-157
states that mne and power users are in third place, are
the third in priority order when it cones to water
all ocations. People are first, agriculture second,

m nes and power are third.

Third point, TEP is protecting its new | argest
custonmer. Rosenont will be its |argest custoner.
However, TEP does not have |ocal power for this demand
because Tucson is a sink, as described in the biennial
transm ssi on assessnent. Those nunbers were not
presented by the applicant but by this party. However,

t he obviously |l arger |oad demand, greater transm ssion

| osses, and line stresses require nore inported power
with additional generation infrastructure. And this
will result in urgent capital costs for TEP necessary to
neet 31 percent nore power in the next few years.

Fourth, TEP' s other ratepayers will pay nore, as
it is, as it -- as it now has two and a possible third
| arge base rate. Mnes are continuing to be subsidized
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by the other ratepayers. A Committeeman felt otherw se,
but | really believe that at | ess than 3 cents a

kil owatt hour the mnes are getting their power cheap.
Who is going to pay? TEP residential and small

busi nesses, they are going to pay the infrastructure
required to support the power for this mne and for this
transm ssion |ine.

Fifth, these 70 to 199 foot tall utility poles
will be in a natural habitat within the Santa Rita
Experinmental Range and areas studied for |long-term
envi ronnental changes for the past century. It is a
uni que national landmark. It is the oldest such range
in our country. Man-made utility poles are not natural
and wi |l skew future data analysis wi th unknown
consequences, especially raptor predications. Magruder
Condition 11 for utility pole cap was not accepted.

Six, the night lighting pollution will be so
significant that our world class southern Arizona
astronom cal communities may rel ocate el sewhere and wil |
cause a serious |loss of high skilled jobs conmpared to
the 278 required to operate Rosenont full tinme. The
Comm ssion should assure this transm ssion system does
not contribute to |ight pollution and negatively inpact
this inportant scientific conmunity, including our
fanmous conmet watching astrononmer Levy from Vail
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Magruder Condition 3 was denied. Rosenont will not
comply with the Pima County |ighting ordi nance; however,
TEP wi |l .

Seventh, the Santa Cruz River Valley is a
conti nuous archeol ogical site. However, the CEC
anal ysis states that these are mnor sites with the
maj or one nentioned by our representative to ny left.
This party supports the Nation's proposal to assure that
hundreds of these sites are properly protected and,
frankly, if necessary, evacuated and eval uated by
pr of essi onal archeol ogi sts before destruction.

Ei ght, the pole finish should be nmade to nake
them hard to see by reducing the contrast between the
pol e and background. Magruder Condition No. 12 was
deni ed.

Ni nth, the transportation inpacts,
transportation inpacts to the environnent, in particular
t he conmbi ned water and transm ssion |ine construction
road parallel to Santa Rita Road. A 14-foot wi de
post-construction road is to renmain for these
facilities, when a sinple, less environnental ly
intrusive solution is available. After construction,

for exanple, a narrow right-of-way perpendicular to the

road -- to the poles would all ow access instead of
having 700 feet of road between poles. Not -- Magruder
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Condi tion 6 was deni ed.

Tent h, Rosenont Copper, in data request response
2-3 found in Magruder Exhibit, testinonial Exhibit
MVt 17, stated that none of the AR S. 40-360.06 factors
were relevant in these proceedings.

And the 11th issue fromny testinony involves
safety, in particular induced electric current into
parallel lines, into parallel fences and steel posts.

See Magruder Condition 18. The present CEC condition is
meani ngl ess and has becone so eroded over tine it does
not resolve the original concerns | raised during case
No. 111, where it originated. This Staff proposed
amendnent still m sses ny concern about induced
electricity. A house blows up every so often due to
this problem

12th, as required by AR S. 40-360.06. A. 4, noi se
| evel s were not included in the CEC application or
testinony. Noise levels are required, not nonspecific
wor ds, but quantitative noise levels and decibels. This
is the third consecutive siting case where TEP has not
conplied that | have been involved with. It appears
t hey cannot predict noise |levels. | even gave TEP an
exanpl e on how to report noise levels, but they still
haven't been provi ded.

These topics were presented in ny testinony,
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much of which was not allowed to be fully presented to
the Conmttee. These 12 exceptions, two issues are
clearly relevant to the decision factors in 40-360.06
and were deened not relevant. And nost of ny
testinonial exhibits were not allowed in the official
record of the proceedings. They are in the expanded
record. |If we reconvene with a new conprehensive joint
CEC application, these 12 rel evant issues nust be
present ed.

Third exception, nmuch shorter, involves
substations. This party's concern about substations and
swi tchyards remai ns unresol ved and continual |y becones
nor e conf used.

First, TEP did not conply with the Town of
Sahuarita's request for the Toro switchyard information.
See Magruder information MW8 to provide a m ssing
artist's or architect's conception, which is required
i nformation according to the Arizona Adm nistrative
Code, Section R14-3 so forth. And it is in inconplete.

Second, the Rosenont Copper substation remains
hi dden behind m ning | aw and ot her pseudo curtains or as
a proprietary conpany secret to avoid letting anyone
understand its capabilities. |If these are substations
or switchyards, the results are conflicts between ny
testinmony and the EI'S di scussed earlier
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Third, the mning | aw does not pertain to siting
transm ssion lines on private property. Rosenont's
assertion that it does is not true. See Magruder
Exhibit E which indicates that the U S. Suprene Court
feel s ot herw se.

Fourth, TEP fabricated a new switchyard nearly
in real-tinme during the CEC proceedi ngs at the Rosenobnt
Copper substation trying to end that discussion.

Fifth, Rosenont feels this substation is covered
in the draft EI'S. However, the EIS says that the ACC
and Line Siting Commttee are going to determ ne the
transmssion line inpacts. Neither the CEC application
or the EI'S covered -- they are each pointing in the
opposite direction. There is |lack of coordination and
synchroni zati on between the two.

Fourth exception involves timng to start the
construction of the line. M initial neno of 18
Novenber 2011 indicated that TEP was 27 nonths late in
the last line siting case for a final EIS to be issued.

It now appears we are on the sane tardy tinme frane in
this case. Wen can TEP or whomever Rosenont sel ects
conmence construction of this transmssion line is a
critical issue. The CEC bases this just on the issuing
of the record of decision of the Coronado Nati onal
Forest. Two additional records of decision are
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required, one by the Corp of Engineers and one by the
Bureau of Land Managenent. Either can kill the project.
The Forest nust al so, after the record of decision,

nodi fy its Forest nanagenent plan before it can

aut horize construction. It is another process that
requires public review and participation.

The draft environnental inpact statenent
proposed a Managenent Area No. 16, Titled The Rosenont
Copper M ne, has serious flaws. Besides authorizing all
four mnes, it creates an Area 16 way beyond t hat
consi dered by Rosenont. And the draft environnent al
| npact statenment states that the forest supervisor can
assunme this wll be approved because it is a m nor
change. Ohers are, others are arguing this issue
separately.

Presently we have heard Rosenont had an
unsati sfactory EPA reviewon its draft EIS and its
Section 404 permts, and denial by Pima County of an air
pollution permt and a denial by Pima County of an air
pollution permt. |In this party's opinion, a nost
unsati sfactory aquifer protection plan is now al so bei ng
reviewed by the Arizona Departnment of Environnental
Quality and | expect it to be denied. Al are
essential, and a resultant CEC is al so required.
Unfortunately, changes caused by these other processes

ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944
WWW. az-reporting. com Phoeni x, AZ

53



© 0O N o o B~ w N P

N RN NN NN R R R R R R R R R
g B W N P O © 0 N O O M W N Rk O

LSCASENO. 164 OPEN MEETING 03/15/2012 -
can have significant factors on siting for this
transmssion line. O all of the processes nentioned,
only the Iine siting process is tine limted to a
nom nal 180 days. A prudent conm ssion mght want to
consider letting these other draft applications continue
and, about six nmonths prior to their expected approval,
then go into the -- then review a new and conpliant CEC
application submtted by Rosenont and TEP.

Al so, changing authority fromten to five years
after the Comm ssion determ nes an event or mlestone to
start construction is wise. There are too nany decades
old CECs renmaining to be inplenented with such changes
and environnental inpacts that they are now neani ngl ess.
Springerville plants 3 and 4 are a recent exanple.

Afinal EISis required -- a final EIS requires
an additional review And if the project is not started
after five years, then a simlar requirenent for the CEC
could coordinate both federal and state processes wth
respect to timng. This is at |least a step towards
synchroni zi ng our federal and state environnmental review
and permt processes because they don't -- M. Derstine,
| would like to finally finish talking about sonme of the
comments from M. Derstine.

| have never said | amagainst this mne. |
have al ways offered ways to have this m ne approved.
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There are ways and grounds that | will agree to have
this mne approved. | think that's a little strong.
And this, the preferred option was not ny first choice.
It was about ny fifth choice. | am frankly, if we have
to put the line in, | amfor the northern route, but
that one was the one they elimnated and wasn't even
consi dered | ater on.

Just to quote Barry Col dwater when he first

heard of this transmssion |ine, of this mne project,

he said not over ny dead body will | be for a mne in
Rosenont. Pretty strong statenent. It maybe it still
echoes.

Thank you very nmuch for your patience. |
appreciate it. And, of course, | am always avail abl e
for questions.

CHWN. PIERCE: Ckay. Thank you.

Ms. Wébb.

M5. WEBB: Chairman Pierce, nenbers of the
Conmmi ssi on, thank you for this opportunity to speak
regardi ng --

s this working?

COM NEWVAN:  Yeah.

M5. WEBB: -- regarding Line Siting Case 164,
t he proposed Rosenont Copper transm ssion |ine project
previ ously heard before the Arizona Power Plant and Line
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56
Siting Conmttee.

My nanme is Elizabeth Webb and | am here today
acting on behalf of nyself as a party to these line
siting proceedings. | ama TEP ratepayer, user of
public | ands, and resident of the |largest community to
t he east of the proposed transm ssion |ine and
associ ated facilities.

CHW. PIERCE. | want to clarify you are not a
party. You are speaking as a nenber of the public.

VWll, | think party to -- | just wanted to nmake sure
that's clear.

Did you say -- didn't you say you were a party
toit?

M5. WEBB: Yes.

CHW. PIERCE: (Ckay. Making clear you are
speaki ng as a nenber of the public.

M5. WEBB: | filed this short initial nmenorandum

regarding the Conmttee's ability to consider the

envi ronnental inpacts of the proposed copper mne to
strengthen ny ability to wite a reply brief. Sonetines
if you don't do an initial brief, you are not allowed to
do a reply brief. And | wanted to be able to be sure to
do that. The record shows it was sinply two sentences,
two or three sentences. And to be on the safe side, |
wi |l say under five sentences.
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In nmy reply brief it is quite clear that |
sought to assure fairness as the applicant considered
the environnental inpacts of the proposed Rosenont
Copper Mne nultiple tines within the CEC application to
its benefit. | did not address or advocate for a NEPA
concept or a concept of a connected action. For nmany
years | have been involved in transm ssion |line issues
and environnental and cultural issues in southern
Arizona. This is clearly on the record.

The st akehol der group was a nondeci si on nmaki ng
body. M understanding is that it worked very well in
t he DeMoss-Petrie case that was recently approved in
front of the Conm ssion. Those fol ks contacted Marshal l
and | at the beginning of that case. And | was very,
very excited to see the stakehol der process working so
wel | .

In this particular case, as you heard today,
there were many, many neetings with the public, with the
st akehol der group and through various avenues to put in
public conment within the CEC. There are less than 2
pages of references to those public comrents.

More specific details and statutory references
regardi ng the course of this case can be found in ny
filed request for review and requested follow up brief
on the Conm ssi on Docket.
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This case is inportant, not only because it
i nvolves a transm ssion |ine but permanently and
irrevocably destroys the integrity of a site not only
eligi ble under the national historic, the National
Regi ster of Historic Places but quite possibly eligible
as a national historic |andmark as well, not only
because it would create an irretrievable | oss of scenic
quality along State Route 83, Santa Rita Muntain ridge
top trails and the Santa Rita west slope rural routes
until the power |ines were renoved, but al so because the
public's trust in its governnent is shaky at best in
these current tines.

Menbers of the public have to know when a |ine
siting case is taken on by the Conmttee that it is
going to apply the rule of lawto all parties in a just
manner, that the law w |l be applied evenly. The public
needs to know that project notice signs that are posted
to encourage invol venrent are accurate, that the website
Is available to find that information. The public needs
to know it can speak fairly at a Conmttee hearing
during open conment and not feel belittled. The public
needs to have faith that a party and intervenor with
rel evant evidence relating to the transmssion line wll
not be denied the ability to present that evidence at
the whimof the Cormmttee. The public needs to have
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faith that |laws and procedures set in place to assure a
single forumfor the expeditious resolution of all
matters, nmatters concerning |location of electric
generating plants and transm ssion lines in a single
proceedi ng to which access will be open to interested
and affected individuals to participate in these

deci sions, are applied evenly.

Very applicable to this situation is this, this
quot e:

Nei ther [ aws nor the procedures used to create
or inplenent them should be secret and the [ aws nust not
be arbitrary. The U S. Court of Appeals Judge D ane
Wod, "The Rule of Law in Tines of Stress," 2003.

Unfortunately, the rules of procedure, policy
and | aw were applied arbitrarily and unequally in this
case.

My request, this proposed transm ssion |ine
shoul d be denied. It should be denied based on the
requirements in the Arizona Revised Statutes 40-360 and
the Arizona Adm nistrative Code R14-3-201 for the
foll ow ng reasons:

Arizona Revised Statute 40-360.01 (sic), the
Comm ssion shall conply with the provisions in this
section and shall balance in the broad public interest
t he need for an adequate, econom cal and reliable supply
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of electricity with the desire to minimze the effect
t hereof on the environnental and ecol ogy of this state.
Wiile the Conmttee can consider need, "can" was

gi ven unequal wei ght agai nst the "shalls" required under
40-360.06. This line is for a single use with a
di scretionary arrangenent wherei n Rosenont Copper nmay
pur chase and construct the |ine and becone a distributor
of electricity to its water punping stations several
mles fromthe proposed Toro switchyard. As
M. Magruder indicated earlier, it is not exactly clear
how that electricity would be distributed to those water
punpi ng stations. There may have been sone di scussion
in the record about it comng back to the west, but | am
not entirely sure.

Addi tional ly, Rosenont Copper is the applicant
for the Arizona State Land Departnent right-of-way
| ease, and the party who contracted with the
envi ronnental contractor, according to the cul tural
resources report, asked for and was given intervention
status although it had an attorney that was representing
this line and was given this intervention status as a
party before the Commttee.

He argued that the end use nust not be
considered, that this is sinply a |ine extension, sinply
an extension cord. Regardless, the Conmttee nmust still

ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944
WWW. az-reporting. com Phoeni x, AZ



© 0O N o o B~ w N P

N RN NN NN R R R R R R R R R
g B W N P O © 0 N O O M W N Rk O

LSCASENO. 164 OPEN MEETING 03/15/2012 61
consider the factors |listed under Arizona Revised
St atut e 40- 360. 06 because, quite sinply, it is a 138
transm ssion |ine, proposed 138 kilovolt transm ssion
l'i ne.

The possi ble use of the line as a backup to the
fort is a conplete diversion to justify sone sort of
broad public interest. |In reality, there is an existing
138kV line serving it. Additionally, the fort is trying
to becone self sufficient and net zero in electricity.
There is no applicant or custonmer requesting this
condition. M. Beck testified that there is no one to
pay for this condition and that the residential |oad
fromthis particular |ine has been reduced. |In fact, he
testified:

A very small nunber of custoners are served out
of Greaterville. W used to serve nore. Sone of that
| oad was transferred to our systemup north.

Moreover, one of the individual industrial users
on that 46kV line has recently installed a | arge sol ar
array for its facility's use. In a letter on record
fromthe Coronado National Forest in the CEC
application, the Forest Service says it doesn't want
additional lines. As one who lives with an engi neer, |
know t hat anything can be overbuilt. The Statcom device
testified to by M. Beck probably will increase
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reliability for other custoners, but the fact is it is
specifically needed to deal with the issues created by
t he proposed m ne.

Wth that, the applicants have no ot her
justification show ng broad public interest.

Two, environnental inpact provision of Section
40- 360.06. The Comm ttee shall consider existing
historic sites and structures or archeol ogi cal sites,
360.06.A. 5. The Conmmttee failed to consider historic
sites over in the vicinity of the proposed project, sone
because they were outside the 500-foot corridor; sone
because the environnmental contractor did not disclose
themand failed to provide the environnental report as
requi red by Corporation Conm ssion Rules of Practice and
Procedure, Title 14, Chapter 3, exhibits to application,
Exhi bit B; and sonme because the Conmttee denied ne the
opportunity to present direct material, nonrepetitive
evi dence as required by Arizona Revised Statutes
40- 360. 04, Hearings and Procedures.

The Conm ttee shall consider existing scenic
areas at or in the vicinity of the proposed site,
06. A.5. The Conmttee could not consider scenic areas
at or inthe vicinity of the proposed site on the east
side of the Santa Rita Muntains because it refused to
take a tour of the proposed routes due to rain and
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refused to schedule it. Even if the Commttee had taken
the tour, it did not plan to visit those areas
consi dered to have the highest scenic integrity al ong
the preferred route, the highest scenic integrity. In
fact, the Chairman at the prehearing conference told ne
it would be worthless, it would be worthless to try and
create a record of advocacy for an appropriate site tour
over Lopez Pass.

| amnot sure if you know, but it was pouring
rain the night of the main public coment period. Sone
of the small nunber of people who attended drove there
at night after work in the pouring rain fromthe areas
consi dered too dangerous for the Committee to viewin
t he dayti ne.

| am not saying the Comm ttee shoul d have gone
out in the rain. | amsaying the Commttee should have
reschedul ed the tour. This is a very conplicated,
I nportant issue. The public deserved the consideration
of those existing scenic areas of high integrity.

Additionally, the Commttee could not consider
all existing scenic areas, again, because | was denied
the opportunity to present direct material,
nonrepetitive evidence as required by Arizona Revi sed
St atut e 40-360. 04, Hearings, Procedures. And the
envi ronnental contractor for Rosenont Copper did not
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provide informati on regarding forest lands in the areas
of high and very high scenic integrity to the north of
and adj acent to the 500-foot proposed corridor on the
east side of the Santa Ritas. There was a conplete
failure to consider users of public land. These
nunber ed over, over and above a thousand up to,
according to the DEIS, 199,000 visitors visited Madera
Canyon within the | ast few years.

A.R S. 40-360.06.A 2, fish, wldlife and pl ant
life and associated forns of |[ife on which they were
dependent. Again, the Conmttee was unabl e to consi der
wildlife, plant life and associated forns of life on
whi ch they are dependent as required by the statutes as
| was denied the ability to present this evidence.

Again, the sanme for AR S. Revised Statute
40- 360. 06. A. 4, the proposed availability of the site to
the public for recreational purposes consistent with
safety considerations and regul ations. Moreover, the
Comm ttee was unable to fully consider the proposed
availability of those site to the public for
recreational purposes, consistent with safety
consi derations and regul ations required by the statute,
because it didn't take a tour. The failure to take a
tour of the proposed routes was an integral part of this
absence of consideration. You can only know what it
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| ooks like if you go where those people, users,
t housands of users of public land go. Lighting at the
new east side switchyard was not eval uated when
consi dering the proposed availability of this site to
the public for recreational purposes.

Agai n, under Arizona Revised Statute 06. A 6,
total environnent; A 7, technical practicability; A9,
additional factors; and A 9.B, shall give speci al
consideration to the protection of areas uni que because
of biological wealth or because they are habitats for
rare and endangered species. The reference in the DES,
the DEIS has listed that there is a maternity roost for
the | esser |long-nosed bat in the Helvetia area. Over
200 agave and agave clusters were reported in the
references to the DEIS. The flowers fromthe agave are
what feed those endangered | esser |ong-nosed bats.

Deni al due to, number 2, denial due to
I nconpl ete application of procedural irregularities. As
nmenti oned above, | was not able to present direct
mat eri al, nonrepetitive evidence before the Commttee as
required by Arizona Revised Statute 40-360.04, Hearing,
Proceedings. | was denied this ability to present ny
direct material, nonrepetitive evidence before the
Comm ttee based on unsubstanti ated al |l egati ons,
all egations | was not allowed to rebut, and apparently
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for disobeying the procedural order.

| am not exactly sure why | was the only one,
the only one puni shed for disobeying the procedural
order because there is not one other party that obeyed
it tothe letter of the law. It would seem nore prudent
to enforce the statutes, or for the Cormittee to enforce
the statutes set in place for a CEC application than to
deny a party the right to testify for what was
essentially a clerical error.

The Chairman rul ed at the prehearing conference
on Decenber 8th, 2011 to deny parties the ability to
present evidence regarding the environnental inpacts of
t he proposed Rosenont Copper Mne and the Committee
voted to confirmthat ruling on Decenber 12th, 2011.

The Chairman also ruled to all ow nonrepetitive evidence
fromthe DEIS, draft environnental inpact statenent,
regarding the transmssion line. This was okay by ne.

| was ready to go. This line has nore environnental

I npacts that are negative to southern Arizona than any
other line that | have been involved with. So it
clearly had its own set of inpacts.

However, | believe in fairness. It was clearly
not fair when TEP and Rosenont Copper were allowed to
present evidence to the Commttee through their
obj ections, the CEC application, and direct exam nations
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of their w tnesses regarding the environnmental inpacts,
yes, the environnmental inpacts of the proposed copper
m ne when these particular inpacts served to | essen the
envi ronnent al danage of the proposed transm ssion |ine.

Here is just one exanple. Quite obviously, the
proposed water |ine does not exist. So, therefore, an
access road for the proposed water |ine does not exist
either. Page 12 of the DEIS has this to say about the
access road: All of the transmssion |ine alternatives
I ncl ude aboveground 138 kil ovolt transm ssion |ines and
an associ ated 14-foot unpaved nmai nt enance road.

That is a direct quote fromthe executive
summary of the DEIS. So despite the Chairman's ruling
to all ow evidence fromthe DElI S regarding the
di stribution line, sone parties were not allowed to
present evidence regarding the environnental inpact from
t he access road even though Rosenont Copper and TEP were
abl e to use that nonexistent "existing access road" as a
mtigation neasure for this project.

Arizona Revised Statute 40-360.07, this statute
gi ves the Conmm ssion the obligation to conduct the
bal ancing in the broad public interest and | eaves
consi derabl e | eeway to consider need. | ask that the
Comm ssion either restore the faith in this process by
restarting the CEC process or by denying this CEC based
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on its lack of nmerit and |ack of conpleteness. Wth

that said, | support Comm ssioner Kennedy's anmendnents;
al t hough, of course, | would prefer that it was denied
based on its lack of nmerit. However, | support

Comm ssi oner Kennedy's amendnents. Arizona's

envi ronnent and ecol ogy deserve the protections that
were put in place under Arizona Revised Statute

40- 360. 0.

Thank you. [|f you have any questions, | am
avai | abl e.

CHW. PIERCE: (Ckay. W are going to go ahead
and take the lunch break now, conme back at 1:00, begin
wi th Conmmi ssi oner Newman' s questions and ot her
Conmi ssioners that are on the board as well.

So we are in recess.

(A recess ensued from11:48 a.m to 1:10 p.m)

CHW. PIERCE: Wl cone back, everyone. W are
ready to begin the afternoon session. W are going to
go right to the board.

What | would like to do, there are three of us
on the board, a little round robin 10 or 15 mnutes at a
time. That tends to work for us. And we will get
everybody's questions in. A lot of tinmes they get
answered by sonebody else and it is valuable for us all
to participate.
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So, Commi ssioner Newran, you are up.

COM NEWWAN:. Thank you, M. Chairman. | do
think it is appropriate to have round robins for this.
There is a plethora of questions.

CHWN. PIERCE: Pl ethora.

COM NEWWVAN: | guess we will start out with the

conpany, with TEP

| was briefed on this before it was ever entered
on the docket. And so going on sone of my know edge,
you know, sort of when |I first heard that there was
going to be a line siting case involving the mne, | was
briefed by TEP officials who basically told ne at that
tinme that the conpany woul d be paying for everything,
rat epayers woul dn't be hurt, this is a thing that the
conpany wanted to do.

We have al so heard testinony, at |least | don't
know if it appeared in the case but certainly sonebody
said today, that, | think one of the intervenors said,
and | tend to think it would be true, that this
custoner, the Rosenont custoner, would be the |argest
custoner in the utility territory, in your CC&N
territory. So why don't you just go there as if you
were briefing us for the first tine.

When did, when did they cone to you with this
proposal of building the transm ssion |ine?
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MR DERSTINE: M. Chairnman, Conmm ssioner
Newman.

COM NEWWAN:. And | said they; | meant Rosenont.

MR DERSTINE: Rosenont, | understood. Let ne
confer a quick second with M. Beck so | nake sure |
give you the right date.

It is ny understanding that in early 2000
Rosenont approached -- | mssed it, 2008 -- approached
Tucson El ectric Power about plans for devel opnent of the
Rosenont M ne and the request for service.

COM NEWVAN: Ckay. So that woul d have been
shortly after | assumed office three years ago. Even
t hat | ong ago?

MR DERSTI NE: 2008.

COM NEWVAN: 2008, that's interesting.

And at that tinme, | guess that is sort of a
commencenent of negotiation, or at |east discussions you
woul d say, that you have been having with Rosenont as a
party, well, not as a party, but as a business partner,
if you would, or sinply a ratepayer.

But this is not one sinple ratepayer. This is a
rat epayer that may end up bei ng your biggest custoner.

So | imagi ne there nust have been sone negoti ations
about this and maybe sone opinions of the conmpany that
this was good because we like to sell nore energy or
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something. O just tell nme, you know, what happened
bet ween 2008 and 2012, which is a long period of tine.

You didn't build the transm ssion |line back in
2008, did you?

MR DERSTINE: W haven't built it now.

COM NEWVAN: Ri ght.

MR. DERSTINE: And it won't be built until the
m ne i s approved under the NEPA process.

But Tucson El ectric Power was approached by
Rosenont, a request for service. There were
di scussions. There was initial, as | understand it, a
menor andum of understandi ng that indicated how the two
woul d nove forward. There was going to be required
certain studies in order to determ ne the inpact of
Rosenont's | oad on the Tucson El ectric Power system
what was going to be the best way to serve the m ne,
many of the sorts of things that we have covered in the
case itself and are part of the record.

So, you know, as a custoner requesting service,
Tucson Power undertook to evaluate how to do that. And
by 2009, as | nentioned in ny opening, they forned a
st akehol der group with the intent that this public
process would nove forward. They woul d devel op routes
for constructing a transmssion line to serve the
proposed mne and its plan of operations. And that
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culmnated with the filing of our CEC application in
Novenber of |ast year.

Part of the waiting gane a bit has been that it
was i nmportant to Tucson Electric Power that, because of
t he NEPA process and the role that that plays in terns
of the mne as well as because the transm ssion
facilities are being considered as part of the NEPA
process, it was inportant to Tucson El ectric Power and
Rosenont that we at | east have a draft EIS i ssued by the
Forest Service before we nove forward with this case.
And so the draft EIS, to ny recollection, was issued in
Oct ober of last year, and that gave us the information,
kind of the final step to allow us to finalize the
application and file it.

COM NEWWAN: Ckay. This is just one
Comm ssioner's reaction. And that's what | was
referring to. Mist have been a nonth, maybe two nonths
before you filed is when | had a neeting down in Tucson.
| can't put an exact date on it but that's the first
time | have been able to at |east discuss it with
anyone. | knew of it. | knew of it from newspaper
reports and also -- which were follow ng the stakehol der
neetings and different federal oversight conponents in
t he process, and just have been following it as a
citizen. But now it cones under our jurisdiction to
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make sone decisions. | have to understand a little
nore. That's the reason | want to go back historically
alittle bit.

My i npression when we received it back then
even t hough your testinony kind of, your testinony
nollifies me a bit that it was a fairly |ong process,
but | still felt, maybe | still feel today that, |
guess, a cart before the horse is going on, and al t hough
there is no doubt that a m ne would need power to
oper at e.

So | didn't nention it at that neeting but |
will nmention it on the record that |I was rather
surprised that TEP was comng to us now when all reports
and even in the record was nentioned several tines by
several of the participants today that there is another
envi ronment al i npact report saying the Forest Service
perhaps didn't do due diligence. | amnot making any
resol ution, I amnot making a judgnent based on that,
but | know that there is sone problens in the EIA
process and there is sone federal coordination that
needs to be done. And perhaps the mne would never be
built based on that federal review

So | am concerned about the scenic probl ens of
the line. | amconcerned that we are a little bit
putting the cart before the horse. But corporately you
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are saying you are doing your due diligence as best you
can; is that what you are saying?

MR. DERSTINE: Well, what | amsaying is that
the -- yes, corporately the Tucson El ectric Power has
done its due diligence froma service standpoint in
terms of making sure that the ability to serve Rosenont
to neet its | oad does not inpact Tucson's ot her
custoners, that it has sufficient generation to neet
this load, that there is no inpacts on Tucson's system
And from an environnental standpoint, there has been a
| ong and ongoi ng consultati on and cooperation with the
El' S process, which is evaluating and does address the
transmssion facilities. And then our own state siting
process, in which the various environnmental inpacts,
cultural inpacts, the inpacts on the Santa Rita
Experimental Range, which is the |argest |andowner
that's adm nistered by the experinental range and the
Uni versity of Arizona, all that is done in consultation

with the Forest Service.

74

And certainly your concern is, you are not al one

in the concern, about the inpact of these transm ssion
facilities. But, again, | think the critical feature,
and it is a condition contained in the CEC, is that
those facilities will not be constructed, they won't be
seen in the | andscape unless or until that mne is
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approved. And at that tinme, you will not only have
138kV transm ssion |ines but an open pit copper mne.

And so the, you know, certainly the
envi ronnental process and the anal ysis that was
presented to the Siting Commttee is extensive. There
was a O ass 3 survey done of not only the preferred
route but all the alternative routes. That's a full
wal ki ng pedestrian survey, the biological analysis,
anal ysis of visual inpacts. Al that was very extensive
and done in consultation with the Forest Service and
bei ng eval uated by the Forest Service in that ongoing
El S process.

So the --

COM NEWWVAN:. How nuch noney, how nuch noney was
expended in TEP preparing since 2008 for this case of a
m ne that doesn't exist today and m ght not exist for
five years or ten years?

MR. DERSTINE: To ny know edge, all of the costs
have been rei nbursed and paid by Rosenont. This is
essentially a |line extension to serve one custoner. And
under the agreenent between Tucson El ectric Power and
Rosenont, Rosenont is paying those costs. They will pay
these siting costs. They have paid for the
envi ronnent al anal ysis and research, the environnmental
consultants. And if and when this line is ever
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constructed, Rosenont will pay the cost of building
t hose transm ssion facilities.

COM NEWWAN. | amgoing to have to be exact in
my question. How nuch noney has been rei mbursed from
Rosenont to TEP up until today? If you don't know, we
can, you can make a note and nake sure you get the
i nformation to us.

MR DERSTINE: | don't know, but --

COM NEWVAN: | can see why you woul dn't know.

MR. DERSTINE: -- the folks in the roomw | see

If we can put together at |east a good faith estimte of
what the costs have been today.

COM NEWWAN:. The costs of the line, | asked you
this nonths ago, but approximately the costs of the l|ine
in today's dollars are what?

MR. DERSTINE: Let nme confer wth M. Beck one
second, nake sure | give you the right nunber.

| believe, ny recollection fromthe testinony of
the case, it is $13 mllion for the preferred route, but
he is going to confirmthat fromour filing.

10 and a half mllion for the preferred route.

COM NEWWAN:. Ckay. Not a di ne under

What is your reading of what happened at the
line siting comm ssion per the judge's, Chairman's
recommendati ons and what is your view of the line siting
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order? You support it, | understand inplicitly, and you
argued that. But when do you, when do you think this
mne is going to be devel oped if you have been working
onit? It is an econom c devel oprment venture. How far
woul d you guess it would take to go through full federal
over si ght ?

MR. DERSTINE: | have absolutely no idea. |
assune Rosenont and its counsel may be able to better
speak to that. | nmean | think what you heard in the
comments fromthe Scenic Santa Ritas and the ot her
parties to the siting case is that there are a nunber of
steps and st ages.

Tucson is not, Tucson Electric Power is not
responsi bl e for seeking approval of the mne or its mne
pl an of operations. Qur role is to file this case and
hopeful | y obtain approval fromthis Conm ssion of a CEC
t hat approves the construction of the transm ssion
facilities that wll be needed to serve the mine if and
when the mne gets to the end of that ongoing federal
process. But | think it is anyone's guess how | ong that
will take, especially given the possibility of
litigation and appeals, et cetera.

COM NEWVMAN: | think it was M. Magruder that
m ght have nentioned sonething about we are dealing with
a private conpany here, not only a private conpany, a
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conmpany | believe that is incorporated outside the
Uni ted States.

O they have now, they are incorporated in the
states, or they are owned by Canadian interests? Wat
is the story with that? Are these |ocal people or
i nvestors from Canada? Wat is this conmpany?

MR. DERSTINE: M. Chairnman, Conm ssioner
Newman, you wll need to inquire into Rosenont as to its
owner shi p.

COM NEWVAN: | wll at the proper tine.

CHW. PIERCE. W are at 15 mnutes, if you want
to rotate through.

COM NEWVAN: We are at 15 minutes, really?

CHWN. PIERCE: Yeah. You started at 1:13 and
you are right on top of 15. W w Il conme back around.

COM NEWVAN: We will cone back around.

CHW. PIERCE: Al righty. Thank you. And | am
up. Thank you, Conm ssioner Newran.

And we will have a couple things. | want to
just go to TEP for a nonent. TEP is obligated to serve
withinits CC&N; isn't that true in every case?

MR DERSTINE: Yes, that's true, M. Chairnman.

CHW. PIERCE: Ckay. And sone groups that
oppose the mne al so oppose the CEC, correct?

MR DERSTINE: Yes, M. Chairnan.
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CHW. PIERCE: (Ckay. Now, | want to just go to
the -- this is an inportant part because | have heard
sonme fol ks tal k about when this can be inpl enented.
Isn't it true that this can't be built, this [ine can't
be built until the final EIS is approved, isn't that
correct?

MR. DERSTINE: In the |anguage of the CEC that
was i ssued by the Siting Commttee, the transm ssion
facilities cannot be constructed until there is a record
of decision issued by the Forest Service, which |
understand to be the final cul mnating decision by the
Forest Service of the EI'S NEPA process.

CHW. PIERCE: And this is the line siting
conm ssion's recomendati on on page 8 in its item
No. 23?

MR, DERSTINE: Correct.

CHW. PIERCE: So that's in there. And | am
suspecting, and | can ask the m ne, but since the mne
Is paying for the transmssion line, that you are not,
that TEP will not engage in any kind of construction
until that's, until they know that the mne is going to
pay for it. And the mne is not going to want to pay
for it until they have approval to operate their m ne.

MR. DERSTINE: Certainly Tucson El ectric Power
i's bound by that CEC condition. There will be no
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construction unless or until that condition is net. And
there will be no expenditure of funds on transm ssion
facilities until that condition is net.

CHW. PIERCE: Sure. It was brought up by
M. Robertson or sonmeone, either M. Robertson or
M. Magruder, about who was going to actually build the
transm ssion |ine.

Isn't the responsibility of Tucson Electric
Power to build that transm ssion |line even though
soneone else is paying for it, and wouldn't you contract
t hrough the traditional sources that you use, which
i nvol ve and coul d involve union |abor and |ikely nmany
times -- inthis case -- as it does?

MR. DERSTINE: M. Chairman, in terns of the
| abor, Tucson Electric Power would put this out for
conpetitive bid. Al but one of Tucson Electric Power's
qualified contractors have a presence here in Arizona.
And even as to the outside contractor, Tucson Electric
Power encourages and works hard with its contractors to
use not only local |abor but IBEWI abor in construction
of its projects.

As to the responsibility for construction, in
nost cases Tucson El ectric Power woul d take
responsi bility for the construction of facilities. |
will tell you, as was nentioned during the siting case,
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t here have been di scussi ons between Rosenont and Tucson
El ectric Power about the possibility of a transfer of
the CEC at sone stage to all ow Rosenont to take
responsi bility for the construction of the facilities.
But that has -- there is no agreenent that has been
reached, and in | arge neasure because, depending on the
route that ultimately will be sel ected and approved,
that may or may not have been a possibility. So there
has been no final decision on who woul d take
responsibility for construction. As it stands today,
Tucson El ectric Power would be responsible for
construction of all the facilities.

CHWN. PIERCE: GCkay. Wy -- thank you. Wy is
It necessary to have a rather w de path approved in the

CEC for the transmssion line? | nmnean we have had sone

experi ences where we have had to go back and open up and

do 252 on these cases because we narrowed the line, the

corridor. And so explain why that's inportant to have a

wi de enough corri dor.

MR DERSTINE: M. Chairman, in this case, the
siting, Tucson Electric Power requested and the Siting
Comm ttee approved a 500-foot corridor that would be
used for planning purposes and that ultinmately then
woul d be 100-foot right-of-way for the actual
construction of the transmssion facilities. So the
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500-f oot corridor gives the conpany the flexibility to
mtigate and avoid, whether it is cultural resources,
endanger ed species, various habitat. So the planning
corridor, the 500-foot corridor width allows us to nove
around, avoid and/or mtigate environnmental inpacts to
the greatest degree possible, and then resulting in a
100-foot corridor for the actual transm ssion
facilities.

CHWN. PIERCE: Ckay. W heard a |lot of
testinony, well, comments today about things that apply
really for transmssion line that's 115kV or over.

Under that the utility could have condemmed the property
and just noved forward without a | ot of what you are

doi ng, other than the fact that the m ne needs to have
the different things for the EIS. Al those things
woul d have occurred, but a | ot of the other things we
heard today, tal king about roads and ot her things that
woul d have occurred, would not have been, well, we would
not have had a line siting conm ssion hearing on this;

it would have just been done by the utility, isn't that
correct?

MR. DERSTINE: M. Chairnman, you are correct in
that the siting statute would apply only to transm ssion
facilities rated at 115kV or above.

CHW. PIERCE: So by being slightly above that
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you have had to junp through a |lot of hoops. And |
think that's inmportant. | think it really did give the
community, the public a chance to conment, engaged our
line siting commssion. And so | think that that was
val uabl e.

But there was di scussion about the conpany, or
t he conpany oversizing this. Does TEP believe it is
oversi zed? O based on what their load is going to be,
do you think it is right?

MR. DERSTINE: M. Chairman, ny understanding is
that this, the mne's |oad, could be served by a 69kV
transmssion line. But a 69kV is not part of Tucson
El ectric Power's system And so the 138kV transm ssion
line is the first |evel of transm ssion that operates
under Tucson El ectric Power's systemthat woul d be
suitable to neet the |oad.

CHW. PIERCE: So out of necessity it needed to
be that size?

MR, DERSTINE: Correct.

CHW. PIERCE: Gkay. Wo decides, you have been
through a | ot of these, who decides what is relevant in
aline siting case? And that's what | amasking. Is it

the line Siting Commttee that typically decides who is

relevant -- not who -- what is relevant to be studi ed?
MR. DERSTINE: M. Chairman, in terns of how t he
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siting hearing is conducted before the Siting Conmttee,
the Chairman of the Commttee acting as the presiding
of fi cer woul d make deci sions as to rel evance or
materiality of evidence and will rule on objections to
t he adm ssion or introduction of evidence. And that's
what was done in this case.

CHW. PIERCE. What about who gets to intervene,
who deci des that?

MR DERSTINE: The rules provide that there are
essentially two | evels of intervention. There is an
I ntervention of right, so that counties, nunicipalities
may intervene as of right. Al so environnental groups
such as M. Robertson's organi zation have a right to
intervene. Oher parties are allowed to intervene at
the discretion of the Siting Commttee. And so on the
first day of hearings the Siting Conmttee as a body
took up the notions to intervene by Ms. Webb and
M. Magruder, and as well as the tribe. And their
I ntervention was granted as to each of those parties.

CHW. PIERCE: Let ne ask you about the scenic
areas brought up by Ms. Webb. Are there visitor centers
out there? Because she said there was over |ike 100, 000
visitors. Are there visitors, people? Approximte how
many people are out there. |s there sonmeone -- like the
Grand Canyon, they have a visitor's center and so they
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track that. Are there visitor centers up there?

MR DERSTINE: M. Chairman, | think the visitor
nunber that | heard Ms. Webb nention was as to Madera
Canyon, which is mles south of this location. So the
visitor nunbers that | heard her nention in her opening
comments did not relate to this project or to this area.

| think it is part of the record that this area
of the Santa Rita Mountains is used for recreation.

There are visitors, hikers, four-wheel drive enthusiasts
who do visit this area and, you know, wll be to sone
degree inpacted by not only the transmssion facilities
but ultimately the mne if it is approved.

CHW. PIERCE: | have a question about how you,
TEP actually | ooks at this fromthe standpoint of a line
extension. W approve, whether it is a renewable
project or anything else, we often, we are connecting to
a large transmssion line. And this one, there was sone
di scussi on about, you know, it is not just your average
| ine extension. But doesn't TEP treat this as really a
line extension to a custonmer within the CC&N?

MR. DERSTINE: M. Chairman, | think but for the
fact that there is a proposed |arge open pit copper nne
at the end of this line, it is very nuch a sinple |ine
extension. Because of the custoner's | oad and power
requirenents, it requires -- the line extension is at a
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hi gher nom nal value. It is transm ssion as opposed to
a distribution line. But this is very nmuch a line
extension, a line that's dedicated to serve Rosenont and
for no other purpose.

CHW. PIERCE: (Ckay. | amgoing to nove on to
M. Robertson. | have about four mnutes. Let's see if
| can get through this.

You tal ked about but for and the need of
transmssion lines. And clearly if new custoners did
not create new demand, there woul d never be a need for
new transm ssion lines, isn't that correct?

| amsorry to nove so fast. |If custonmers did
not create new demand there woul d never be a need for
new transm ssion. Because what you said, M. Robertson,
Is that but for the mne, there -- the causation for the
need for transm ssion lines, and you kind of tied that
together. But that's kind of the reality in all these
cases; if there wasn't sonmething new going in, probably
woul dn't need transmission lines to it.

MR. ROBERTSON: Well, M. Chairman, | would
break your question into two different fact situations.
| f you are tal king about general growh on a utility's
system conprising nultiple sources of denmand, it nay be
satisfied, may be capable of being satisfied within the
exi sting capacity of utility. |If not, then it seeks new
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facilities. And if they fall under the siting statute
criteria, it seeks a certificate of environnmental
conmpatibility.

Here we have a brand new load in a renpte area
whi ch, as the conpany indicated in its opening statenent
and t hroughout the Siting Commttee hearing, the line
woul d not be built but for that particular |load. And
that's what nmakes this case such a uni que situation,
including the fact we can identify all of the
environmental ram fications resulting fromserving that
mning load that relate to the mne itself or the
custonmer consumng the electricity.

CHW. PIERCE: | can guarantee if we are
buil ding that transmssion |line out to Intel we would be
clinmbing all over ourselves to do that.

As | understand it, you are arguing that because
a single custoner is creating the entire need of the
line, the Commttee and the Conmm ssion have the
di scretion under the line siting statutes to eval uate
t he environnental inpacts of the custoner, when --
excuse ne -- whereas we are evaluating whether to
approve a CEC for the transm ssion line, so when we are
going to do that, we should | ook at the custoner.

| wonder how this principle extends, though,

M. Robertson. What if there is two custoners instead
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of only one that created the need for a line? Wuld the
Comm ssi on consider the environnmental inpacts of those
two custoners?

MR. ROBERTSON. | think it depends on whether or

not you can identify the environnmental inpact with
probative evi dence.

| gave a great deal of thought to this |ine of
argunment when we were developing it and presenting it in
the case. W believe the Conm ssion has the discretion
to consider the connected action concept at any tine.
The crucial matter is whether or not you have the
probative evidence with which to | ook at the
envi ronment al i npact associated with satisfaction of the
need. This is a unique case where you have the ability
and the access to that information.

CHW. PIERCE: But | think about the future when
we | ook at this and say, well, we had one, what if there
are two, what if there are three big users out there,
what if there are ten. \Were does it stop really? And
| amsure that's what you think when you t hought, well,
how can we narrow this to nmake this fit for a future
argurment | may have to give.

MR. ROBERTSON. Well, and | think it depends on
t he existence and the quality of the probative evidence
you have as it relates to the particular needs that are
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bei ng satisfied, whether they be one, two, three, or
ten, to pick up to your hypotheticals.

CHW. PIERCE: Ckay. | amout of tine. W are
going to go to Comm ssi oner Burns.

COM BURNS: Thank you, M. Chairnan.

Actual ly quite a nunmber of questions have been
asked and answered already. One was certainly about the
timng. That has been asked and answered. The capacity
of the line, why 138kV, that has been asked and
answer ed.

The inpact to other ratepayers was a concern
that | had for M. Magruder's testinony. And you have,
you have said that Rosenont is paying for the cost of
the transmssion |ine. Wat -- are there any other
negative inpacts to other ratepayers that you can think
of comi ng down the |ine?

| think M. Magruder specifically referred to
kil owatt hours even, how nuch you pay per kilowatt hour,
tal ked about sone subsidization. Do you see any
potential negative inpact on other ratepayers, or any
potential positive inpact?

MR DERSTINE: M. Chairman, Comm ssioner Burns,
| think the argunment was nmade by one of the parties or
it may have been by Pima County in its limted
appearance that mnes don't pay their full boat under
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their tariffed rates and that therefore there is sone
shift of cost or expenses to other ratepayers. And |
guess | would say a coupl e things about that.

The rates that mnes pay are tariffed rates
approved by this Comm ssion. Further, | think there is
certainly strong argunent and certainly | think the
m nes woul d make the argunent that they pay nore than
their fair share and cover system costs nore so than the
fact that other rate classes subsidize the mne. |
think the mnes are certainly of the viewthat it is the
ot her way around.

G ven that Rosenont is going to pay all the
costs associated with construction of these facilities,
| don't see any inpacts to ratepayers fromthis project.

COM BURNS: Thank you.

| just have one other question that hasn't been
raised yet. | don't knowif it is okay to bring it up
now, but Staff had a recommendation for an amendnent, |
don't know if you have seen it, wth regard to cathodic
protection and groundi ng neasurenents anytine the
proposed facilities cone within 100 feet of existing
nat ural gas or hazardous |iquid pipeline.

Have you seen the anendnent ?

MR DERSTINE: M. Chairman, Conm ssioner Burns,
| have seen the anmendnent. | amnot aware that there
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are any natural gas pipelines within the vicinity of
this project. But certainly Tucson El ectric Power has
no objection to having that condition inserted into the
CEC.

COM BURNS: Is it all right, M. Chairman, if |
ask if there are any other parties who have an objection
to anmend?

CHW. PIERCE: Sure.

COM BURNS: Do any of the parties have an
obj ection to anendnent ?

MR. BLACK: No objection on behalf of Rosenont.

M5. BERGLAN: No objection on behal f of the
Nat i on.

MR. MAGRUDER: Comm ssioner Burns, as |
mentioned in ny opening statenent, | did have sone
obj ect i ons.

In Case 111, we had a natural gas line and a
transm ssion |line using the same card. The radiation,
el ectromagnetic and electric, fromthe transm ssion |ine
affected the cathodic protection systemthat is
installed inside the gas line. A small copper wire is
in agas |line that carries about four/tenths of a volt
direct current. That is to offset the inpact of the
earth's magneti sm causi ng oxi dation of the iron and
t heref ore weakening the pipeline. The pipeline in that
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case was 50 years old and at 908 pounds per square inch.
And it went right in housing areas. So to ne it was a
concer n.

W spent a long tinme, several days and hours of
i nterview ng the Chairnman of the Corporation Conm ssion
line -- office of pipeline safety. And it was brought
out that the Canadi an Technical Report, Gas Associ ation
Report 105 had a formula for calculating the safe
di stance froma gas line to a transmssion line if the
gas line was on fire to prevent nelting the transm ssion
line. And the fornula on page 6 in that report was
m sapplied and m scal cul ated by the Conm ssion. And,
therefore, the condition in Case 111 had greater than
100 feet because they didn't want to | ose face. And |
don't understand, but | understand that. But that is
not the only concern.

My concern is induced electricity in a
ferromagnetic object that goes under the line. And it
wi Il travel through that iron line, whether it be a
fence, water line, gas line, or pipeline. And every
year several hones explode in this country because
el ectricity has been induced through a transm ssion
line. There is not a sinple solution to this problem

COM BURNS: Ckay. Can | just have a one-word
answer? Does the Staff anendnent nake your concerns
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Wwor se or better?
MR MAGRUDER: | wll be neutral.
COM BURNS: Thank you.
Ckay. That was, that's my questions for now,
M. Chai r man.
MR. MAGRUDER: | amsorry.
CHWN. PIERCE: Thank you.
Conmi ssi oner Kennedy.
COM KENNEDY: Thank you, M. Chairman. | think

a couple questions | think you and Conmm ssi oner Burns
have al ready touched on. And that was who was going to
actually pay for the line being built.

But | want to have sone confirmation. Maybe,
M. Black, you can just say yes or no. The conpany is
truly going to pay for this?

MR. BLACK: Chai rman, Conm ssioner Kennedy, the
conpany has been paying all of TEP s costs since 2008
and will be paying for all of the costs of this line ss
well as the, as well as the swtchyard.

COM KENNEDY: kay. Thank you, M. Bl ack.

M. Chairman, Ms. Wbb, | have a question for
you. On page 6 of 11 of your brief, at the top of that
page it says the record clearly indicates that Ms. Wbb
did not try to, and there are quotes, backdoor evidence,
a predicating factor to the notion by Menber Wl ker to
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renove Ms. Webb. Can you el aborate on that just a
little bit for ne.

M5. WEBB: If | can, just to go to the back here
where ny request for review was, because | noticed that
| footnoted that, if that's okay.

COM KENNEDY: kay, if you tell me where you
are going so | can follow.

M5. WEBB: (kay. They should be attached to the
brief and request for review

| can give you the short version w thout the
technical, if that's okay.

COM KENNEDY: Ckay. That's fine.

M5. WEBB: It is nmy recollection fromthe |ine
siting hearing that the sequence of events that occurred
resulted around ny wtness, Julia Fonseca. And that
t ook about an hour. And then after that, | mean in part
because | was conpletely rattled, ny testinony had been
cut short, not ny testinony, ny cross-exam nation had
been cut short earlier, although, believe it or not, |
had themin the front of ny notebook but the back -- ny
not ebooks were not conplete. And | was under the
I npression you had to turn the whol e notebook in at
once, not you could the individual thing. So |I actually
did have themright beside ne; it was just ny notebooks
were conpl etely inconpl ete.
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And | think, when that happened, | think the
appear ance m ght have been, and Menber Wl ker coul d say,
t he appearance m ght have been that | was conpletely
di sorgani zed and | was trying to present evidence that |
had not previously indicated was going to occur. But
t hat was not the case.

It was on record with the Docket. | had said it
earlier at the beginning of ny -- in introductions at
the beginning. It was indicated on nmy witness |list that
had been given to the Commttee nenbers. And so | don't
know, maybe just because sonetines | ama little
di sorganized -- | amjust doing this by nyself -- maybe
It just appeared that | was trying to be deliberate in
what was happening. | don't know. But the record does
indicate that | had very clearly disclosed ny wtness'
role and it had been determ ned by the Chairnan
previously. And that's all on the record.

COM KENNEDY: Ckay. Thank you for clarifying
t hat .

M. Chairman, | don't have any ot her questions
right now but would hope that -- | don't know how | ong
your round robin is going to go.

CHW. PIERCE: Well, we will keep -- we can cone
back to you. Conm ssioner Newran will be back here in
j ust a nonent.
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Ww, | thought | added nme but | wll add nme now
obviously. Wy don't we go to Comm ssioner Kennedy --
or, Comm ssioner Newran, you are up. Thank you.
COM KENNEDY: | amprettier.
CHW. PIERCE: | knowthat. Do you want to keep

goi ng?

You are right. There is no question. But
that's immterial to this debate.

Conmi ssi oner Newnman.

COM NEWVAN: | had to retrieve ny readi ng
gl asses, M. Chairman. Thank you.

There are other questions |I could ask TEP but we
are going to nove on. This could last a long tine. |
really do have other questions for you. But | wanted to
start off alittle bit wwth the Santa Rita position.

We now understand, and | wanted to give a little
bit of historical overview, because we don't really get
that a lot in these hearings, we just go to what the
Comm ssion said, but would you say it is accurate what
TEP said to ne before about the history as you know it,
M. Robertson?

MR. ROBERTSON. As | know it, yes.

COM NEWWAN. Now, | wanted to refer back to,
you m ght not have used this anal ogy, but you said
several tines a phrase that | understood as anal ytic
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construct on which to view the case. For exanple, sone
peopl e would make a -- if you were a reporter, a
reporter, you would say, you know, this is the picture |
am taking, the screen fromwhich ny information cones
i n.

| think it is critical to vote on this case and
under standing that we need to protect the public
Interest to understand that construct. So | amgoing to
take sone tinme here to give you sone tine to help us
under stand basically that, the anal ytical construct of
public interest of what is public interest in regards to
this case.

MR. ROBERTSON:. To be sure | can be responsive
to your question, Conm ssioner Newran, are you asking ne
to expand on ny use of the phrase in the broad public
Interest or to expand on our argunent that relates to
t he connected action concept?

COM NEWVAN. Bot h.

MR. ROBERTSON. Ckay.

COM NEWWAN:. And because it does go to both
| ssues.

MR. ROBERTSON. Ckay. Let nme take themin the
order in which | just addressed themin nmy question to
you.

One of the legislative policy objectives in the
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| egi sl ation underlying the Siting Comrittee statutes,
and it appears in the historical and statutory notes
followng AR S. 40-360, reads as follows: The
| egi sl ature hereby finds and declares that there is at
present and will continue to be a grow ng need for
el ectric service which will require construction of
maj or new facilities.

And then there is a sentence in between. And
then it continues: The legislature further finds that
It is essential in the public interest to mnimze any
adverse effect upon the environnent and upon the quality
of life of the people of the state which such new
facilities mght cause. And that's the end of that
sent ence.

| think a critical word there is "cause" in
relation to the legislative recognition of the ongoing
need for electric facilities. And our use of the
connected action concept relates to those uni que
situations that | referred to when | responded to
Chai rman Pierce's question of ne a few nonents ago, that
when you have a situation where you can actually, wth
probative evidence, identify specific environnental
i mpacts resulting fromthe satisfaction of a particular
el ectrical need through the facilities in question, the
Comm ssion as well as the Siting Cormittee have it
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within their respective discretion to consider those
envi ronnental inpacts associated with satisfaction of
t he need, nanmely providing electricity to the user,
which in this case is the m ne.

Now, the connected action concept itself has
arisen within the context of federal agencies and their
performance of their duties under the National
Envi ronnental Policy Act. And after a few years of
experi ence under NEPA, it was determ ned that there
shoul d be sone formof directive to be sure agencies,
where they were working with one another, needed to take
all things into account that should be considered in
consi dering the environnental inpact of a proposed
action. An exanple is if you have a permt to log a
particul ar area and you have a permt application for a
| ogging road to get to the area to be |logged and to
renove the logging, it was determned ultimately by a
court those were connected actions and the two agencies
shoul d have anal yzed t hem as such.

COM NEWWAN:. And connected action then is not
sonmet hing that you conjured in your own, in your own
mnd; this is atermof art used to describe the federal
NEPA process.

MR. ROBERTSON. Well, it is a concept used
within the federal NEPA process. And, in fact, the
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council on environnmental quality has promnul gated
regul ations relating to that.

Now, let's nove to the statutory schene. And
this is where M. Derstine said earlier today he thought
Chai rman Foreman got it right when he excl uded our
proposed evidence. W believe he got it wong. And |
wi Il explain why in just a nonent.

COM NEWWAN: And that's really why, that's the
whole -- | want you to tal k about that. That was going
to be ny next question.

MR. ROBERTSON: Ckay. Here is our point. The
connected action concept within the context of the
environnmental quality regulations is a requirenent that
has been prescribed that federal agencies have to foll ow
when they are working with one another. Here you have a
connected action factual situation. And it is our
bel i ef, under the broad public interest |anguage that |
read from the underlying | egislative policy objectives,
t he Comm ssion and the Siting Committee are not required
under the Arizona statute to consider or use the
connected action concept, but they have the discretion
to do so in appropriate circunstances if doing so

satisfies the "in the broad public interest" decision
making criteria. And those words are used specifically
in ARS. 40-360.07.B when it is addressing the
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Comm ssion's review function in connection with request
for review

There are two things the Comm ssion does there.
It considers the criteria set forth in AR S. 40-360. 06
and it considers the broad public interest as it weighs
the need to be satisfied with the environnmental i npact
and consequences.

Qur view here is those environnental inpact and
consequences, when identifiable with probative evidence,
I nclude inpacts resulting fromsatisfaction of that need
and not just the construction of the facilities to
satisfy the need.

And when | say we believe that the Chairman of
the Siting Commttee, with all due to respect to him
got it wong in his ruling excluding our proposed
evidence, in a summary that his assistant sent out |ater
that sanme day summarizing his ruling, it contains the
foll om ng statenent:

The argunent by counsel for the environnental
groups is based upon a creative attenpt to apply federal
authority to Arizona law. It is an interesting theory
but the Chairman rejects the | egal prem se that the
Commttee or the Comm ssion's legal authority in this
case is in any way defined by federal |aw.

It is that "defined by federal |aw' point that I
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t ake respectful disagreenent with the Chairnman of the
Siting Commttee. W are not saying that the Comm ssion
is required under Arizona |law to use the connected
action concept but we believe you have the discretion to
do so.

| hope that's responsive to your question.

COM NEWWAN: Yes, it is. And it is sort of, it
Is sort of the horn of dilenma of all the judges up here
to consider that argunent, and it is an inportant one.

| mentioned before cart before the horse, and |
guess | will throwit down to TEP, but | wll give that
to you. It is a very short-term phrase, as we all know,
cart before a horse. But in essence that's what the
argunent is, isn't it?

MR. ROBERTSON. Yes. Thank you, M. Chairmn,
Conm ssi oner Newran. W agree with you conpletely in
this particular case, that this situation is really
premature. And that's why we proposed our substitute
| anguage for Condition No. 23 as it currently appears in
the Siting Conmttee decision.

As it stands right now, if the Forest Service
I ssues a record of decision, even if the 404 permt
requi red under the C ean Water Act has not been issued
by the Arny Corps of Engineers, even if the clean air
permt required under the Cean Air Act has not been
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I ssued, construction of the line could commence if the
Forest Service decided to go ahead and issue its record
of deci sion.

Qur proposed substitute | anguage for
Condition 23 woul d address that circunmstance. And in ny
opening statenment, | referred to precipitous action by
Rosenont or TEP that woul d be precluded by our |anguage.
Let nme give you a hypothetical .

In the Siting Conmttee hearing transcript, ny
recollectionis it indicates very clearly discussions
had been going on between TEP and Rosenont about
Rosenont possibly acquiring the right to construct the
line, assum ng a CEC was granted, before the
environmental permts had all been issued. And one of
t he reasons Rosenont wanted to acquire the |line instead
of TEP building it, even though Rosenont woul d be
reinmbursing TEP, is if TEP builds it, if recollection
serves nme correctly, there is going to be an incone
gross-up tax requirenent that would apply to the anount
of noney Rosenont woul d have to pay to TEP, which would
make the |ine nore expensive than if Rosenont built it
i tself.

So let's assune Rosenont becane the successor to
the CEC and the line hasn't been built and Rosenont has
a need to raise nore noney to conplete the financing of
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the project and they decide building that |line for
sonmet hing on the order of $9 mllion would show tangibl e
progress being made to assist their effort to arrange
the remainder of the financing. That's the very sort of
preci pitous action that we are seeking to prevent with
our proposed | anguage for Condition 23. And under ny
hypot heti cal Rosenont woul d not have had all the permts
at the tinme.

There was an article in [ast week's Arizona
Daily Star that Rosenont had just extended a |ine of
credit or a debt that was due for $43 mllion for
another two years and they indicated they hoped that

woul d give themtinme to conplete the remai nder of their

financing. They raised one half of the billion dollars
required for the project. They have a half a billion to
go.

Let's go back to my hypothetical. Let's assune

In that next two years they are not getting their
remai nder of the noney but begi nning construction of the
line mght send a signal that things are | ooking good,
and yet the m ne mght not be approved and you have got
a line that has been built with the environnental inpact
that's occurred. That's what we are trying to address
wi th our question.

So, yes, we think right now the situation is one
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of cart before the horse with so many approvals for the
mne, which is the need to be served, yet to be
obt ai ned.

COM NEWWAN:. And that also, it mght be the
same thing, but in |egal procedural analysis perhaps,
you know, it is not ripe at this tinme for the Conm ssion
to make a determnation on this line until we know the
full facts of the environnmental inpact statenents, which
under your argunent of the statute, statutory law, it
appears to provide for that. | haven't talked to and |
don't talk to the Chairman of the Line Siting Commttee
but | have great respect for himas well, but it seens
as if he, he kicked that out in sort of an evidentiary
order that you read in response to ny |ast question,
correct?

MR. ROBERTSON. M. Chairman, Conmm ssioner
Newman, | believe it would be accurate to characterize
the situation that Chairman Foreman and | have a
di fferent viewpoint fromthe standpoint of statutory
i nterpretation and construction.

COM NEWWAN:. And so, of course, | read a |ot of
things inthe file. |1 was about to go and read things
fromPima County into the record because Pima County is
not here officially, it seens |like, today, but |I want to
do sone of that, too, before this hearing is over
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because | think it is inportant what their position is,
as well as everybody el se who is here.

In nmy legal analysis, and this is what | thought
when TEP called nme in approximately Cctober of |ast
year -- you know, | was a little bit startled because |
knew all these reports were being prepared. There was a
huge nunber of people in the county who supported the
project and didn't support the project. But | think
nost people, elected officials, including nyself, |
reside in Pima County as you know, we are awaiting for
the results of these tests.

Here | amsitting as an el ected highest state
official over lines, and | still feel alnobst as a
citizen would feel, that | am being pushed too quickly
to okay this line. And inny mnd, it is, the issue is
just not ripe yet. And if I -- 1 don't want to put too
much specul ation on it, but you suggested it by your
statenents, about investnents and whether they are going
to be able to neet their investnent goals. It seens to
nme that -- and that they are trying to get a very quick
okay on this because they can say to their investors,
boy, we already have this transm ssion |ine done.

So then it goes to another question of public
interest that we don't talk about around a lot, a | ot
around here. It is not only environnental public
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interest but that the public interest in the Conm ssion
not signing off on projects that mght not really get
their correct investnent dollars which would never nmake
t he noney go forward and a | ot of noney would either
have been lost by the investors or lost in the project
that didn't happen because the price of copper changed
qui ckly or sonething |ike that.

So is there another part of the public interest
for the Conm ssioners to be -- to only spend resources
when they are w sely needed, not just because they may
adversely inpact the environment? 1Isn't there a
prudence i nspection that the Conm ssioners should be
doi ng?

MR. ROBERTSON:. Chairman Pierce, Conm ssioner
Newman, that's a very broad question, but let nme try and
be as responsive as | can.

COM NEWVAN: | do give broad questions, but it
IS I nportant.

MR. ROBERTSON:. As | indicated, | will endeavor
to be as responsive as | can.

You are presented with an application filed by a
given applicant in a siting case, whenever that occurs.
And there is a statutory process that unfolds. And at
the Siting Committee level the Siting Commttee either
will decide to grant the application as requested, grant
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it with nodifications, or deny it. And then it cones to
you.

There is a question at both |evels, at the
Siting Commttee and at the Conm ssion, as to whether or
not the application is conplete, whether or not it
contains all of the information you believe should be in
the record in order to nake an infornmed decision. And
at your level of decision, that is in the broad public
interest, | think that's where you address the question
do we really have all the information we need, is this
really tinely presented. It may be premature in your
judgnment. And then you need to decide what to do under
those circunstances, if you conme to that concl usion.

COM NEWVWAN:. Thank you.

M. Chairman, it is around 15 m nutes.

CHW. PIERCE: Yeah, it is. Thank you.

Conm ssi oner St unp.

COM STUWP: Thanks, M. Chairman. | have one
question for this round robin.

And regarding CEC Condition No. 6, M. Derstine,
how woul d you respond to M. Robertson's contention that
five years is sufficient as opposed to ten?

MR. DERSTINE: M. Chairnman, Comm ssioner Stunp,
t he applicant requested and the Siting Commttee
approved a 10-year tine franme because of, | think, many
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of the reasons you have heard today from M. Robertson
and M. Magruder and Ms. Wbb as to howlong it wll
take and could take for the EIS process to be conpl et ed.
And so it was the judgnent that because the EI S federal
process can be so drawn out at different |evels of
reviews, et cetera, that a 10-year tinme franme was
appropriate in this case. And | think indeed it is.

COM STUWP: M. Chairman, M. Robertson,
considering that the EI'S can be obviously drawn out,
could you reiterate why you feel five is nore
appropriate as opposed to ten?

MR ROBERTSON: M. Chairnman, Conm ssioner
Stunp, yes, | would be happy to do so.

First of all, we have in the record, | forget if
It was from M. Beck's testinony as a witness from TEP
or possibly an opening statenent remark by counsel for
Rosenont, the statement that Rosenont anticipated it
woul d be ready to ask TEP to begin construction of the
power in 2013. As | indicated in ny opening statenent,
that's an indication of Rosenont's confidence that it
will be ready to go by then despite all of the currently
out st andi ng federal approvals.

Agai nst that background, we believe for the

reasons | indicated in ny opening statenent that a
five-year period is appropriate. It takes only eight
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nonths to construct the line. Rosenont said with
confidence we think we will be ready to go by 2013 with
all the necessary approvals. |[If TEP had to conme in and
request an extension of the five-year term that's
usual |y a paperwork exercise, | have been through
several, including a Staff report either recomendi ng
approval of the request or not. And there is no
I ndication that either of themwould be danmaged by a
five-year extension. And, also, things could change
significantly in the area over the course of the 10-year
period, and, if the approval hasn't been forthcom ng at
the end of five years, maybe it shoul d be reexam ned.

COM STUWP: M. Robertson, | never thought I
woul d say that Conm ssioner Newrman and | had ESP but
just as | was asking this question, an anendnent was
drawn to that effect. So thanks.

CHW. PIERCE: | was on the board when | pressed
and Comm ssi oner Kennedy cane on and took ne off. So |
am goi ng to go now.

M. Robertson, we will finish off with -- we
will start off where | left off. Assuming that the
Conmi ssi on has discretion to consider, and the
Commttee, the inpacts of environmental inpacts on the
mne, it seens reasonable not to do so in light of the
significant independent environmental reviews already
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underway concerning the proposed Rosenont M ne, Pima
County, DEQ EPA, all of those. Doesn't it seem
reasonabl e not to duplicate the type of environnental
i nvestigation that's going on?

MR. ROBERTSON: M. Chairman, if | understand
your question correctly, let nme explain what our offer
of proof consisted of, and then | will proceed fromthat
I n responding to your question.

There were four conponents to the offer of proof
we submtted. One of those was that portion of the
Forest Service DEIS that addressed environnental inpacts
of the mne. The other was the prepared testinony of
three different wtnesses, M. Trevor Hare of the Sky
| sland Al'liance, Ms. Julia Fonseca of Pima County in her
capacity as our expert wtness, and M. Tom Myers who
was a consul ting hydrol ogi st from Reno.

The answer to your question is that where you
have probative evidence and conpetent evidence that
bel i eves the Forest Service DEIS is either inconplete or
i ncorrect, that is appropriate for you to consider. And
that is what the testinony of our three w tnesses went
toin part, or things the DEIS had not considered. Even
given its deficiencies, which have since been pointed
out with EPA's letter of February, the DEIS points out
there are sonme horrific long-term |asting inpacts
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associated wwth the mne. So that's why we included the
DEI'S plus the testinony of our w tnesses.

CHW. PIERCE. Okay. Well, it just seemns
reasonable for the Comrittee to decline considering the
factors that | nentioned, the investigations going on,
and the fact that they are looking at this -- that's
bei ng done -- we are looking at this |line extension and
| ooking at the line extension only because, because the
mne is under a mcroscope and they will have to still
get approvals.

Let nme --

MR. ROBERTSON. My | respond to that very
briefly?

CHWN. PIERCE: Sure.

MR. ROBERTSON. Qur Condition 23 substitute
| anguage i s not designed to second guess what ot her
agencies are doing. It is designed to be sure
construction of the |ine cannot begin until those other
agenci es have conpleted their work.

CHW. PIERCE: Ckay. M. Robertson, as |
understand it, basically we covered three issues. One
was the mine. You request for review based on three
grounds. One was -- this environnmental inpact was one.
The ot her one was the Conmttee's Condition No. 23,

t here was i nadequate and shoul d have additi onal
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construction of |ine on unappeal abl e court decision
affirming the final EI'S, instead of sinply issuance of
the EIS. That's the second one, right?

MR. ROBERTSON. No, sir. It is not just the
EIS. It is all necessary federal, state and | ocal
approvals. The Forest Service DEIS goes only to the
m ning plan of operation and it is only one of several
agenci es.

CHW. PIERCE: But it is, your Condition 23
overall is what | amtalking about.

MR. ROBERTSON: Yes. CQur Condition 23 would
address the legal infirmties in the current 23.

CHW. PIERCE: And the third issue was the
10-year tinme frame to do it.

MR. ROBERTSON: That's correct.

CHW. PIERCE: Ckay. | want to ask a question
about what you have not argued a little bit, but I am
going to set this up. | amgoing to be kind of like you

for a mnute and wax a little bit and then ask you the
guesti on.

COM NEWAN: Do a Newnman.

CHWN. PIERCE: Yeah.

Setting aside the issue whether the Commttee

shoul d have considered the environnental inpacts, let's

set that aside for a nonent, of the mne, your client
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has not taken the position that the record considered by
the Line Siting Cormmttee was otherw se deficient to
approve the siting of the |ine?

In other words, assum ng the Conmittee acted
appropriately in refusing to consider the environnental
i npacts of the mne, your clients do not argue,
presumably because they do not believe, that there are
ot her deficiencies in the record devel oped and
considered by the Line Siting Commttee. So other than
your clients' issue wth the environnmental inpact of the
mne, it appears, it appears that there aren't other
I ssues. And you haven't argued those issues. So do you
consi der the record full other than the environnental
I npact of the m ne?

MR. ROBERTSON: No. And may | explain why?

CHWN. PIERCE: Yes, | w sh you woul d.

MR ROBERTSON: Ckay. This was a very rushed
proceedi ng. The application was filed on Novenber 2nd,
2011. We were in hearings by the week of Decenber 12th.
There was a decision rendered Decenber 16th, in other
words, six weeks after the application was filed. In
between we had two briefs that were filed on the
connected action issue before the hearings even began.

G ven the availability of time that we had and
the information available, ny clients elected to focus
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our efforts on the connected action concept and the
associ ated argunent and the evidence we put together.
We deferred to other parties to address environnental

I npacts associated with the line. M. Wbb would be
one. M. Berglan would be another. M. Magruder would
be a third.

When it came to putting our brief together, we
didn't feel we were in a position to conpetently comrent
on the insufficiency of the record in detail as it
related to the environnental inpacts of the line. W
alluded to it slightly where we had an opportunity to
cross-exam ne M. Beck on access roads and the inpact
t hat woul d have once you started building the Iine and
ot her inpacts associated with that. And that was the
background in part for the Condition 23 | anguage. But
we did not undertake to do a broad critique of what are
other insufficiencies relating to the environnental
I npact of the line itself. W deferred to other
parties.

CHW. PIERCE: Gkay. | have a question then.
So what you just said is that you then coordinated with
the other parties on your argunents and who woul d cover
what, cover different issues within the argunents?

MR. ROBERTSON. Did you say we did or did not
coordi nate?
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CHW. PIERCE: You say you did coordinate.
MR. ROBERTSON: No. | was aware of what the
ot her parties were going to argue. And so | knew they
were going to be naking argunents on that. | focused on

what was in the record that related to the position that
we had taken.

CHWN. PIERCE: You say they knew t hey were going
to argue other issues. D d you assune that, or you
just -- you had no comruni cations so you assuned that?

MR ROBERTSON: No, no. Well, | knew one from
during the hearing, and | knew even in advance the
approaches they were planning to take with their
evi dence. And there were discussions afterwards about
approaches that m ght be taken in briefing. But was it
an ongoi ng coordi nation? No. W were working in a
tight tinme frane.

CHW. PIERCE: It is just amazing, though, that
your client wouldn't pick up all the argunents that they
had. That's -- which would reinforce if soneone el se
was bringing it, too. That's just, that is just odd to
nme, M. Robertson. But |I will let that go. | want --

MR ROBERTSON: Well, M. Chairman, | hate to
| eave an "odd" hanging in the record. W were dealing
under tinme constraints with limted resources. And
M. Metli and | did the best we could with the tine
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available to us. If it didn't measure up to your
standard, | amsorry in that regard, but | hope | have
expl ai ned why we took the approach we did.

CHW. PIERCE: Well, actually usually,

M. Robertson, what we do is, what we read is, if a
party or an intervenor has an issue, we see all their

I ssues within that that pertain to them And that's
pretty typical. And | can see that, you know, getting
in here and trying to grab onto to other people's

I ssues, too. | understand that. That's trying to build
it.

But | think it really doesn't set aside that we
really know where your client is at and what their real
argunent is. And | believe your clients' real argunent
Is over this environnental issue, in nmy view, and we can
di sagree on that, and it boils down to that. And that
Is a discretionary issue by the Line Siting Commttee.

And | want to -- well, if any tinme, and | do
have a few mnutes left -- | want to nove over to
M. Wal ker, because | want to quote you fromthe record
her e.

It is pretty small print. And this really has
to do with, in the discussion that you had with M. Beck
about -- because | amactually, M. Beck and M. Wl ker,
| amgoing to read this.
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And this is fromthe record, starting wth Paul
Wal ker asked M. Beck: M. Beck, are you famliar with
TEP' s 2011 sumer preparedness plan that was presented
by TEP at the Arizona Corporation Conmm ssion |ast My |
t hi nk?

M. Beck: GCenerally | amaware of it, yes.

Menmber Wal ker: Ckay. So without getting into
t he exact practice nunbers -- precise nunbers, because
you may not recall themoff the top of your head, isn't
it true that TEP has about 2,650 negawatts of generation
and market based resources to serve the TEP area? |Is
t hat nunber right?

M. Beck answers: | believe that includes, that

I ncludes future purchases that are intended to neet the

peaks.

Menber WAl ker: Market based resources?

M. Beck: R ght.

Menmber Wal ker: Meani ng purchases you plan to
make?

M. Beck: Generally that sounds reasonabl e.

M. Walker: And the | oad proposed by Rosenont
Mne is 120 nmegawatts, correct?

M. Beck: That is correct.

Menber WAl ker: So when the Pinma County -- and
this is what | have highlighted -- when the Pina County
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Attorney wites that the mne would account for upwards
of 10 percent of TEP's total |oad, the math doesn't

wor k, does it?
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M. Beck: No. M calculation this norning was

a percent -- was 5 percent or |ess.

M. Walker: Correct. Mne, too.

Question: That sane letter fromthe County
Attorney alleges that 50 percent of commobn system costs
are shifted onto other TEP custoners by mnes. Are you
famliar wth that allegation?

M. Beck answers: | did see that allegation,
yes.

Menber WAl ker, his question is: And in
assigning fixed costs in a utility, does the cost per
kil owatt hour reflect the constancy of the demand?

M. Beck answers: Yes, there is a demand
conponent within the pricing.

M. Walker says: So if a mne has a constant
need, say 8,760 hours a year, their cost per kil owatt
hour would be I ower and still contribute to the fixed
costs, wouldn't it?

M. Beck says: Correct.

M. Walker: As a retail residential customer
and a retail residential custonmer has a nuch | ower
factor, don't they?
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M. Beck: Definitely.

Menber WAl ker: And when TEP conpiles rate
design testinony, does it |ook at the cost of service
for different classes?

M. Beck said: Yes, it does.

Menber Wal ker: And does it find that there is a
subsi dy between | arge mne users and the residenti al
cl asses?

M. Beck: H storically there has been sone of
that. And that has been reduced over the years.

Menber WAl ker: And which direction did that
subsidy tend to go?

M. Beck says: Cenerally the commercial were
subsi di zing residential .

That's what | want to make cl ear here, the
conmer ci al subsi di zes the residential.

Menber WAl ker: The sane letter says
transm ssion |lines are expensive, presumably inplying
that the |Iine sonehow has a cost that the ratepayers
woul d need to remunerate to the utility. Isn't it the
case, isn't it the case that the Rosenont project, the
Rosenont Copper M ne proposed to pay the entire
transm ssion |ine cost?

And it gets into that a little bit. But I
wanted to bring out, though, typically when you add a
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nice big custoner, a comrercial or industrial custoner
to the load, that takes the pressure off of residential
classes. And a lot of other smaller commercial classes
it takes the pressure off, because TEP has quite a bit
of load. That's what you found out.

Now, that was accurate between you, what | read,
between M. Beck and you, M. Wl ker, wasn't it, what |
just read, as far as you recall?

MR. WALKER: Yes, sir, that was accurate.

CHWN. PIERCE: Ckay. Let's talk about this. As
| understand it, and | need to ask TEP, your own | oad,
what you owned, what you own in coal is --

| amsorry? GCkay. One |ast question. |'m
tinmed out.

You own 84 percent coal-fired generation, isn't
that correct, sonething Iike that?

MR. DERSTINE: | think that's approximately
correct.

CHW. PIERCE: But what you actually use because
of the tinme of year and all that, what you actually use
because of peaking and that sort of thing, you actually
use less coal than that, isn't that correct, in your
actual, what you actually use with your custoners?

MR. DERSTINE: M. Chairman, ny understanding is
that is also correct.
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CHW. PIERCE: Because | heard this 90 percent
nunber. | knew that wasn't correct. | knew what you
owned was 84 percent but what you actually use is |ess
t han 84 percent because you purchase, you do go out and
purchase on the markets that's not necessarily coal and
sonme natural gas-fired generation as well and sone
renewabl es.

MR DERSTINE: M. Chairman, that's correct.

CHW. PIERCE: Al right. Thank you.

Let's nove on to Comm ssioner Burns.

COM BURNS: Yes. | wasn't sure. | don't
bel i eve any of us have asked either the conpany or
Rosenont about this issue of at what point you can
construct the transmssion l[ine. W have had sone
di scussi on on that but we haven't asked you about the
proposal nade by M. Robertson on behalf of his clients
and what you woul d think about that, whether it would
cause probl ens, what the differences are.

And | see that Comm ssioner Newran has an
amendnent also in reference to that. | don't know if
you want to tal k about that at this point, M. Chairnan,
since it just surfaced, but basically | would like to
know whether it is okay, what problens it woul d cause,
what difference it would nmake, so on

MR DERSTINE: M. Chairman, Conm ssioner Burns,

ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944
WWW. az-reporting. com Phoeni x, AZ



© 0O N o o B~ w N P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LSCASENO. 164 OPEN MEETING 03/15/2012
123

| have not -- | do recall that M. Robertson's condition
was in his brief, but | didn't take a lot of tine to
analyze it. Wiat | do recall is, fromthe Siting
Commttee, they are the sanme general condition.

And the problemthat Tucson El ectric Power has
withit, and I will |let Rosenont speak for itself, and I
think the nenbers of the Siting Commttee had with that
condition was that it included | anguage essentially that
all admnistrative or judicial appeals will be fully
exhaust ed.

Well, you know, the appellate process and filing
a notice of appeal and taking it up to the Ninth Grcuit
and beyond, whatever |evel of appeals are avail abl e,
either admnistrative or judicial, that essentially does
what | think many of these intervenors would like to do.
And that is to sinply find a backdoor way to stop
construction of the m ne.

And so what we thought was, you know, courts
al so have the power to enjoin, and so that if, you know,
M. Robertson's other client, Farnmers |Investnment, who he
appeared on behalf of at the original prefiling
conference before he switched over to environnental

groups, previously filed litigation asking for an

i njunction against the issuance of a draft EIS, | nean
the parties here have capabl e counsel, they will likely
ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944

WWW. az-reporting. com Phoeni x, AZ



© 0O N o o B~ w N P

N RN NN NN R R R R R R R R R
g B W N P O © 0 N O O M W N Rk O

LSCASENO. 164 OPEN MEETING 03/15/2012

124
litigate this well beyond whatever sort of initial
reviews and records of decision are issued.

And | think it was the view of the Siting
Commttee, and certainly Menber Wal ker can speak to it
if he would like to, but that |anguage essentially |eft
an open-ended stay on the comrencenent of construction
by i1 ncluding | anguage that essentially said everything
had to be fully exhausted at every avenue of appeal and
at every stage. And that created too nmuch uncertainty.
|f there is sone | anguage that can be crafted that is a
conpromse to that, | think we would be open to it. But

saying | get to do everything | can to stop the
construction of this mne as long as it takes and you
can't build until | say okay, uncle, that's not an
appropriate condition.

COM BURNS: So the judicial review is probably
t he biggest part of that?

MR. DERSTINE: | think that's correct.

COM BURNS: M. Wal ker, you concur?

MR WALKER: M. Chairman, Conm ssioner Burns,
that's right. It was discussed in the Commttee
neeting. And that was the point that the Commttee
nmenbers fixated on, this notion that, subject to
judicial review, you would then incent opponents of the
mne to just file seriati mappeals and, as |ong as that

ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944
WWW. az-reporting. com Phoeni x, AZ



© 0O N o o B~ w N P

N RN NN NN R R R R R R R R R
g B W N P O © 0 N O O M W N Rk O

LSCASENO. 164 OPEN MEETING  03/15/2012
125
was in process, regardl ess of whether it was an appeal
likely to be successful or not, you would be stopping
t he m ne.

So what we | ooked at was you have to get
approval s of all the appropriate agencies; when you have
t hose done, then if you want to take the commercial risk
and start building it, of course you could lose in an
appeal process later. It says the NEPA process or
something. But that's nore concrete and specific than
j ust an open-ended; any judicial review neans you can't
do anyt hi ng.

COM BURNS: | understand.

M. Bl ack, does the mne want to add anythi ng?

MR BLACK: M. Janes w || address that
questi on.

COM BURNS: Ckay, thank you.

MR JAMES: M. Chairman, Conm ssioner Burns, |
don't have too nuch to add. Wat Menber WAl ker said is
correct. | think in addition -- well, let nme back up a
st ep.

There are really two pieces here. The first
piece is, as indicated, is this creates an incentive to
file appeals, to file lawsuits and sinply just
continually churn things just to ensure that this
doesn't becone effective. The other aspect of it
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t hough, which was al so discussed is the fact that really
t he key approval here is the Forest Service's approval
of the plan of operations under the Forest Service's
surface use regulations. That's why the Forest Service
Is the | ead agency for the environnmental inpact
statenment. They are responsible for that. And since
that is the linchpin, it made sense to tie the
effectiveness of the CEC to that action.

As proposed here, it sinply says all federal,
state and | ocal permts or approvals necessary for the
construction, operation, reclamation and cl osure of the
mne. Well, we may need permts five years from now,
ten years fromnow for other things. How would this
wor k? \What permts are we tal king about? It is
extrenely vague. And you can see how, again, a clever
attorney woul d cone in and argue they are going to need
another permt in five years or your permt is going to
expire. Clean water permts normally have a term of
five years. So, again, you are in this never ending
cycl e.

So | think the Commttee felt confortable that
tying it to the conpletion of the Forest Service's
approval process gave it a certain date, a certain
trigger.

COM BURNS: Ckay. And | understand all that.
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But the comment was nade, you know, at some point yes,
it is approved, soneone could still go to court and
obj ect and appeal. And the -- let's say you begin
bui | di ng, you have got it built and at some point in
fact the m ne does end up | osing on appeal and not being
able to have the mne there. But now you have got a
hal f constructed transm ssion |ines.

| don't knowif that's sonmething that could
potentially happen, but if that happened, and the
transm ssion lines were partially or conpletely up and
all of a sudden Rosenont didn't get the permts, it
couldn't nove forward, what woul d happen to those |ines?

MR JAMES: Well, M. Chairman, Conm ssioner
Burns, difficult question because it is going to depend
obvi ously on the precise scenario, who owns the |ines,
are they owned by Rosenont. Mre likely they are owned
by Tucson Electric, Tucson Electric Power.

But | think the likelihood of that happening is
probably fairly low That's not to say that Rosenont is
guaranteeing that if there is litigation it is going to
win, but sinply to say -- well, again, let nme give you
an exanpl e.

NEPA, there is a lot of talk here about NEPA and
about the environnmental inpact statenent. But NEPA is a
procedural process. You go through a procedure. You
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ultimately end up with an environnental i npact
statenment. Let's -- if a court were to say that the
envi ronnental inpact statenment is inadequate, what
happens then is you don't lose the right to mne, you
just have to go back and suppl enent the environnental
I npact statenment to address the probl em

So what | amgetting at, again, Rosenont has --
well, where the mne is going to be located, the pit,
the core of the project is private land. There is
Forest Service land around it. Rosenont has unpatented
mning clains on the Forest Service |and so those are
property rights that they hold.

Now, again, we hope to be in operation, breaking
ground, as has been said here, in early 2013. W can't
guarantee that. But we need power. |If we don't have
power, and again that's, that's why we have the
I ntervenors here trying to nmake it as difficult as
possible for us to get power to our project, if we don't
have however power and we don't have water, we can't
oper at e.

COM BURNS: And | understand all that. And |
understand you are saying maybe this is, you know,
| ooking for sone little needl e somewhere, once you get
to the part where you are approved, what coul d
potentially happen. And | understand there are a nunber
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of levels of things that could happen. But if the tiny
per cent age chance you are approved and then subsequently
end up | osing and not being able to operate the m ne,
can there be any certainty that the |ines would cone
down?

MR BLACK: Chairnman, Conm ssioner Burns, |
believe that there is testinony in the record that
states that in the event that were to happen, TEP would
take the lines down and renove the facilities.

COM NEWVAN: At whose cost? Sorry.

COM BURNS: TEP, would you confirmthat?

MR DERSTINE: M. Chairman, Conm ssioner Burns,
that was the testinmony fromM. Beck and that is ny
understanding, that, if for sonme reason construction
were comenced on the transmssion |ine and then halted
ei ther based on a court order or sone devel opnents, that
Tucson Electric Power would renove the transm ssion
facilities and reclaimthe area.

COM BURNS: And | heard sonething in the air
sayi ng at whose cost.

MR DERSTINE: \Wose cost. | think our viewis

t hat woul d be anot her cost carried and paid for by

Rosenont .
COM BURNS: | see. M. Robertson wanted to

conmment .
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MR. ROBERTSON. M. Chairman, thank you,
Comm ssi oner Burns. Four words or phrases cone to mnd,
stewardship, line to nowhere, Cean Air Act, and C ean
Wat er Act.

More specifically, the stewardship argunent |
nmade earlier today was not nade during the day the
Siting Conmttee held its deliberations. Unfortunately,
due to a previous conflict, | was not able to be there
that day and M. Metli covered for us. But it is an
argunment we made in our brief, and it is extrenely
applicable to the Conm ssion.

You are the ones who are in a position to be
sure there are no adverse inpacts resulting from
construction, whether in partial or conplete, of the
line. Because if it turns out the line has to be
renoved because the mne isn't able to get the
Section 404 permt under the C ean Water Act or the
Clean Air Act permit and so they can't operate the m ne,
there will be environnental damage in this arid
envi ronnent where the line is going to be constructed.
And during ny cross-exam nation of M. Beck in the
hearing | got into the fact there woul d be an access
road and there would be side short roads going into each
tower structure location. And there are undoubtedly
going to be other environnental inpacts associated with
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constructi on,

So even with renoval, even with reseeding, in
this arid environnent there will be inpacts. And what
you will have if a mne is never activated is a |line
that, if it is built, is analogous to the infanous
bridge to nowhere. This will be a Iine to nowhere.
That's what our Condition 23 | anguage is designed to
address and prevent.

Thank you.

COM BURNS: Thank you, M. Chairnan.

CHWN. PIERCE: Ckay. Conm ssioner Newnman.

COM NEWVAN: For M. Black, was there anything
in the Line Siting Commttee or did anybody ever ask
questions, given that the scenic view was one of the
stewardship responsibilities for the Conmttee to | ook
after as well as this Conm ssion, for the line to be
buried underground? And if, if not, why not, since your
conpany is so well heeled wth half a billion dollars

sitting in the bank?

MR. BLACK: Well, let ne understand the question
as --

COM NEWWAN:. | want to know, if you have a half
a billion dollars sitting in the bank for investnent in

your mne, why you can't invest noney to mtigate the
scenic view and put sonme of this line, if not all the
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| ine, underground so that people in Geen Valley and
Sahuarita and rural areas of Santa Cruz County, not to
nmention 199,000 visitors to Madera Canyon, which by the
way does have a visitor center and is one of the nost
visited places in the State of Arizona, why can't your
wel | heel ed conmpany wherever you are from Canada,
United States, wherever your nonies cone from why can't
you spend noney on putting the line, this viewscape

underground, this potential view block underground?

And then a followup question is: | guess |
hear indirectly you have half a billions dollars in the
bank -- that is hearsay -- but | would Iike to know

whet her the conpany consi dered that and consi dered

whet her the Comm ssion woul d even ask himthat question,
or isit, is it just too nuch for this conpany to handl e
t hat request?

MR. BLACK: Chai rman, Conmm ssioner Newmran, first
of all, let ne address the first question you asked, was
whet her this was addressed at the Line Siting Conmttee
and whet her that question was asked.

| believe that there was sone discussion
concerni ng undergrounding a portion of the line and a
portion of some of the distribution |ine that is going
to be underground along the Santa Rita express, along
Santa Rita Road.
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| think it is a technical issue and it is a cost
issue. | mean | amnot aware of any 138kV |lines that
are underground in the State of Arizona.

COM NEWWAN:. Wiether that's true or not,
probably true now, just like fracking has becone a
sonmething that we are all talking about with regard to
natural gas, there are a | ot of people now proposing
that with nodern technol ogies, sort of the cabling
technol ogi es that have existed, that we should as a
state, and this is being proposed in articles that |
have read, that we should be goi ng underground,
especially when you are in very sensitive environnental
areas, and al so, by the way, very sensitive, very
intensive wildlife corridors, that these lines affect,
as you know, wildlife activity.

So | ask a tough question. But the basic answer
Is that it came up, nobody really seriously considered
it.

MR. BLACK: | think it was not seriously
consi dered because of the technical aspect as well as
the fact it would be cost probative.

COM NEWWAN. Ckay. How nuch noney -- | have
heard sonme reports, this is hearsay again and it is not
in the record, but based on reports | have read in the
newspaper, some representatives of your conpany are
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saying that this is the, will be the | argest copper m ne
in the United States. It has been reported.

MR. BLACK: That has been reported.

COM NEWVAN:. It has been reported. |Is that
true or fal se?

MR BLACK: That is fal se.

COM NEWVAN:  Well, why would it get reported?
Didn't cone from your conpany?

MR BLACK: Well, you know, Chairman,

Conmm ssioners, | know I have been m squoted before in
the paper. So I would think that, | would think that
there may be a mstake in that sense. But | don't know
who wote it or who reported it.

COM NEWWAN: Ckay. | would like to see a
cost/benefit analysis of saying it is too expensive,
because the only way for ne to know how expensi ve,
whether it is, whether it passes a societal cost/benefit
test is to figure out how nuch you guys are planning to
make on your venture, how deep your copper veins are.
And so | amtrying to judge the public interest on just
this one point. | can't do it because | don't really
know t he val ue of your conpany.

MR BLACK: Chairman, Conm ssioner Newran --

COM NEWWAN:. What is the value of your conpany?

MR BLACK: If the Conm ssion orders us to do a
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cost/benefit analysis, then that's sonmething we wl|
consi der, yes.

COM NEWWAN. | will, I will recommrend, | wll
recommend, and perhaps we wi Il have orange paper if | am
all oned, to ask for that cost/benefit analysis.

| want to get to the Native Anerican issue. And
sorry that | didn't get to you before. Many things
stick out. The one thing that stuck out was | guess you
have recently, through the inventory that was done
recently, realized that there is sonme site, | don't know
what it is, that's very close to the site of the
transmssion line. O did | hear you right?

M5. BERGLAN: M. Chairman, Conm ssioner Newmran,
| believe you were referring to Huerfano Butte, correct?

COM NEWVAN: Yes.

M5. BERGLAN.  Yes.

COM NEWWAN:. Yes. And what was your experience
at the Line Siting Comm ttee when you were presenting
that information? Wre they accommpdating to that? O
| am sure they were respectful, hopefully they were
respectful. But what is your beef at this tine? And
woul d you like to see any anmendnents on behal f of the
tribe other than | understand that this -- | understand
why the tribe is objecting. | understand that
Baboqui vari is a nmountaintop across the way from Madera.
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Those nount ai ntops are very holy to your people. | live
down there. | understand that. | have been to the top
of both nountai ns.

But with regard to this inventory that was done,
| i ke has been argued before, we can do what is in the
public interest. W could do nore than the Line Siting
Commttee did. We could provide nore protection
technically today, or tonmorrow if it goes into tonorrow.
| don't know how the timng will go. And since | am not
allowed to do this in a hallway with you, | am asking
you sort of up front, an up-front question. How can we
hel p you?

M5. BERGLAN. M. Chairman, Comm ssi oner Newnman,
t hank you.

Well, the Nation's first preference obviously is
that the CEC be denied. Second preference as the
alternative, if the Commssion is inclined to accept the
Commttee's approval of the CEC, we would like all of
the Nation's significant cultural sites to be avoi ded,
and that we would Iike our Condition 26, which is set
out in our brief, to be added. And that states that
appli cant shall engage the services of a Tohono O odham
cul tural nonitor during any construction activities on
or within 100 feet of known prehistoric cultural
resource sites that are eligible for the Nationa
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Regi ster for Historic Places as identified in Table E-3
of the application with the addition of Huerfano Butte.

COM NEWWAN:. Can Staff or anyone tell me why
that very reasonabl e anmendnent didn't get on the Line
Siting Commttee recomendations? |s anybody present in
the roomthat can answer that question other than the
proponent ?

Was it just a failure of negligent oversight,
not intentional? | hope it was not intentional.

MR WALKER: M. Chairman, Conmmi ssioner Newnran,
It was not negligent oversight. That very condition was
debated anong the Conm ttee nenbers. And ny
recoll ection is that there was not a majority that
agreed with the idea of ordering TEP that they have to
go hi gher, sone specific individual fromthe Tohono
O odham And so ny recollection is we put a condition
in there that said TEP has to all ow Tohono O odham s
cultural affairs office access during all construction
activities.

s that a fair recollection?

COM NEWWAN:. And the difference between and --
well, that is fine for right now | wll go back to the
proponent.

| guess that explains it a little nore, but not
really. | guess the nervous, they get nervous. It
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| ooks like my utility conmpani es and sone of the nmenbers
of the Line Siting Comrmittee get nervous when | guess
interacting with sovereign nations. | guess they don't
respect the fact that you m ght have an historian or

el der there who knows nore about this [and than they do
and they don't kind of trust your advice.

But if | saw that No. 26 right now on the paper,
| would, that's what | would want in this case. So | am
asking Staff to prepare a 26, recommendation 26 for a
vote of this body. | amnot really sure howthat's to
cone out. But it is the least this Conmm ssioner can do
at this point. And that is inportant. W -- it is not
only the state historical board that |ooks after tribal
antiquities. The tribes thenselves are in a very good
position to know what is going on because, unlike the
state historical board, which is less than 100 years
old, just as Arizona is, Tohono O odham peopl e have been
here 8-, 10,000 years. So | think they know the history
alittle bit better than anybody.

You heard ny statenments about putting things
underground. And that's, this is sonething that is
begi nning to be discussed all over the country, believe
it or not, especially with trying to bring renewabl es
t hrough very beautiful corridors of our nation. Right
now there are articles being witten on sort of changing
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our val ue about having big |ines above ground versus
bel ow t he ground.

And | know it is hard for you to nake this cal
because you are representing a Nation, if you would, but
woul d you prefer to see the Iines underground? 1Is
that -- the viewshed itself is part of your spiritual
objection, isn't it?

M5. BERGLAN. M. Chairman, Comm ssi oner Newnman,
t hank you. Yes, that is part of the objection. It
woul d be pretty nmuch inpossible, |I think, for ne to sit
here today and say that underground woul d be preferable.
And the main concern there, Conm ssioner Newman, is
there coul d be unknown cultural resources that could be
encountered along the way. So that effect on cul tural
resources could actually be greater. GCbviously the
| andscape concerns woul d be | essened. But w thout that
information, | can't make that decision sitting here
t oday.

COM NEWVAN: R ght.

Ckay. Gary, | still have a few m nutes?

Pl ease.

CHW. PIERCE: Yeah, you have about three nore
m nutes, three and a half nore mnutes. Go ahead.

COM NEWWAN: Well, | have around a ten-m nute
matter that | don't want to do in three mnutes. So |
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will let you. |Is that okay?
CHW. PIERCE: That's fine.
COM NEWWAN: | don't want to -- | want to have

t he whol e di scussi on.

CHW. PIERCE: Wll, and there is going to be.

COM NEWWAN. It will take around ten m nutes
about, with Ms. \Webb.

CHW. PIERCE: And we are going to have a swtch
out of court reporters at 3:00. |Is that correct?

THE REPORTER:  No.

CHWN. PIERCE: You are okay?

W will do a break in alittle bit.

Conmi ssi oner Kennedy.

COM KENNEDY: Thank you, M. Chairman.

| amgoing to read fromthe statute here, Laws,
1971, Chapter 67. | amgoing to paraphrase, if you wl|l
allowne to. This was the creation of the Line Siting
Comm ttee.

The legislature therefore declares that it is
t he purpose of this article to provide a single forum
for expeditious resolution of all matters concerning the
| ocation of electric generating plants and transm ssion
lines in a single proceeding to which access, access
will be open to interested and affected individuals,
groups, counties, and municipal governnments and ot her
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public bodies to enable themto participate in these
deci si ons.

After, M. Chairman, after reading the
transcripts of the Line Siting Committee hearing, | want
to be explicitly plain today that the reason you see ny
amendnent is | am deeply concerned about the due process
that has taken place with this application. | believe
t he procedural issues here, there is not a conplete, a
conplete or full record for us today to nake a deci sion.

For critics of ny amendnents, believe nme when
say this is not a ploy to delay this project. | am not
trying to delay your project. Had the Line Siting
Comm ttee not been in such a rush and imt the days for
the hearing or exclude sone evidence, | probably would
not have offered the anmendnents that you are going to
see here today.

Unfortunately the conpany, TEP, as the
applicant, you are caught in the mddle due to the Line
Siting Commttee's actions. It probably would not
have -- woul d have served you and this application had
you objected to the revocation of intervenors and ot her
procedural defects | found while reading the

transcripts.

M. Chairman, | do have a question for you.
CHWN. PIERCE: Sure.
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COM KENNEDY: | notice M. Walker is sitting at
the table today. |Is he the Commssion's, | should say
your designee for the Line Siting Commttee?

CHW. PIERCE: No. He is not the Chairman, no.

COM KENNEDY: No, your designee.

CHW. PIERCE: M designee? M/ designee is
M. Eberhart.

COM KENNEDY: Ckay. So M. Eberhart is not
here. | was just trying to figure out. | noticed you
inviting himto the table today, and normally it is the
designee. So | just want a clarification.

CHWN. PIERCE: Actually our history was it was
the Chairman. And then the Chairnman declined a couple
years ago and M. Eberhart would be here just to -- |
don't know if he was the designee of the Chair at the
time, but he has not been here in awhile either. And so
M. Wal ker was, | asked if anybody was here and
M. Wal ker was here, so | invited himup. That's the
reason he is here.

COM KENNEDY: Well, | know in cases that we
have had, the designee, the Chair's designee, and that
has been your designee, has been the one who has cone
and sat at the table. | was just wondering if the
designee, since it is not M. Walker, was he invited to
conme today to participate.
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CHW. PIERCE: | don't know. | have not ever
invited, other than the Chairnman, anyone to participate.
And | -- but the Chairman is not here.

COM NEWWAN. M. Chairnman, point of procedure.

CHW. PIERCE: Well, hold on.

COM NEWVAN:. | just wanted to expl ain.
M. Eberhart has changed -- he was -- he had an
I ndependent busi ness, engi neering business, as we all
know, former nenber of the legislature. But | recently
ran into him He is now enpl oyed by ADOT, the
Departnment of Transportation. And it could very well be
that he is not as flexible wwth his hours to cone in
here. | just didn't want to butt in. But it would be
very hel pful to have David here.

CHW. PIERCE: Conm ssioner Kennedy.

COM KENNEDY: Thank you, M. Chairman.

Just to continue, this is not the first time the
Line Siting Conmttee has sent us an inconpl ete record.
Perhaps if they were the ones to be subjected to
potential |egal challenges, we would not find ourselves
in this position yet again today.

| heard very loudly and clearly earlier the
comments of the gentleman fromthe union. And | agree.
| want to see Arizonans go to work, but maybe not at the
expense of not having a full record and not all ow ng
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individuals to participate and the Commttee actually
throwi ng intervenors off of the Commttee.

And due process is just, it is really an issue
here today. And | think that those who are
partici pating today woul d probably prefer due process.
| don't think that anyone here today would say that due
process is not an issue. But | think with this case, if
we don't take up -- and | heard you kind of clearly,

M. Chairman, earlier kind of beating up nmy anmendnents.
And | like ny amendnents. But | think the Kennedy
amendnents need to be taken up and | think they need to
be addressed today. And | don't know how nmuch | onger
you are going to go with the round robin.

CHW. PIERCE: Not long. W wll probably
finish up with Conm ssi oner Newran, | think, and get
Into these amendnents, because | think that's what we
need to. My tine is going to be short. But we are
going to take a break right after you are done for the
court reporter.

COM KENNEDY: Ckay. Then I wll wait.

CHWN. PIERCE: For the amendnents?

COM KENNEDY: For the anmendnents.

CHW. PIERCE: kay. Let's go ahead and recess
for ten mnutes. And please be back here and we wil |
get into the last bit of questioning we have. Thank
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you.

(A recess ensued from2:59 p.m to 3:13 p.m)

CHW. PIERCE: Gkay. W are back in session.
And | am up on the board.

M. Robertson, we are going to return to the
guestions about the tinme frame. | want to respond to
your statenent that your clients didn't have tine to
address all the deficiencies they perceived in this
process because the process was rushed.

| am concerned that your characterization of the
Commttee and the process in this case is not -- well,
| et me just ask you, because there is statutes around
how qui ck you have to respond.

The CEC was issued on Decenber 19th. And the
statute gives your clients 15 days to request review of
the CEC. Isn't that correct?

MR. ROBERTSON: That's correct.

CHW. PIERCE: And is it your view that the tine
frame afforded by the statute is insufficient for your
clients to identify and brief all the deficiencies they
perceived in the record?

MR. ROBERTSON: No. Let nme be nore specific
with my comments, Chairnman Pierce.

The statute provides that initial hearing on an
application for a CEC needs to be held within 60 days,
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i f menory serves nme correctly, fromwhen public notice
of the application has been published. 1In this case the
application was filed on Novenber 2nd, 2011. And the
heari ngs were actually held on, starting on, | believe
It was, Decenber 12th, 2011. So it satisfied that

60- day requirenent.

Now, this was, | believe, ny 12th Siting
Conm ttee case over the last 10 years. | have
partici pated now as counsel for an applicant and counsel
for the intervenors in those cases. This is one of the
few cases | can recall, if not the first given the
conpl exity of this case, where the entire hearing was
conducted within that 60-day peri od.

Typi cal |l y what has happened, it has been ny
experience, is you have the applicant put on its case
within the 60 days. You have the cross-exam nation of
the applicant's witnesses. You then had a break to
anot her hearing date and other parties had that
opportunity to digest the applicant's filing plus the
cross-exam nation of the applicant's w tnesses and
prepare their cases for the next round or round of
heari ngs.

Here that did not occur. W not only had
everyt hing occur within that six-week period, we also
had all parties prepare testinony which was due to be
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filed, | believe, around the 5th of Decenber, or just
slightly over 30 days after the application was fil ed.
Plus we had the nmenoranduns the Chairnman had requested
on the connected action argunent or the extent to which
t he environnental inpact of the Rosenont mne could be
consi dered. So you had an enornous anount of activity
conpressed within a very narrow time frane.

My clients elected to concentrate on the
connected action argunment as the major part of their
case. And thereafter, when at the prehearing conference
on Decenber 8th we were not allowed to pursue that, we
prepared the order of proof, et cetera.

Now - -

CHW. PIERCE: | need to stop you. Because
| et's assune that there was a |longer period. But once
the decision is made and there is a request for review,
there is statutes and those tine franmes start. And
those are adhered to, | nean, aren't they? Aren't those
just generally adhered to? Because there are tine
franmes for each of those.

| think 15 days -- well, for instance, the tine
frame for this, you had, January 3rd you had a request
for review. The Conm ssion issued a procedural order on
January 26th, gave parties until noon February 15th,
2012 to file a brief because we knew we were comng to
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this hearing, a tinme frane on this hearing fromthe tine
t he deci sion was nade by the line Siting Commttee.

So all those things, as soon as that decision is
made by the Line Siting Coomittee, you knew your tine
frame for things, didn't you?

MR. ROBERTSON. For filing the request for
revi ew?

CHW. PIERCE  Yes.

MR. ROBERTSON: Yes, and we filed within that
time frame.

CHW. PIERCE: And you did. Wuat | amsaying is
that is normal, those tinme franes are nornmal .

MR. ROBERTSON: | wasn't suggesting the post
Siting Conmttee decision tine frame was rushed. | am
suggesting the period between the initial filing of the
application and the conclusion of the evidentiary
heari ng was rushed.

CHW. PIERCE: Well, what | am saying, though,
Is that tinme after that, the tine we are tal ki ng about
here, this year, was the tine that you had to identify
the relative deficiencies in the case.

MR. ROBERTSON. Assum ng, Chairnman Pierce, that
M. Metli and | and ny clients had nothing else to do
with our tine once the Siting Commttee decision was
rendered, then yes, perhaps we could have devoted a
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great deal of tine to identifying the other
deficiencies. | knew that M. Magruder and Ms. Bergl an
and Ms. Webb, in what was then her new capacity, were
going to be addressing those issues. W had stayed in
touch with one another after the Siting Commttee
deci si on.
CHWN. PIERCE: But we are tal king about the Line
Siting Commttee hurrying. But this process we are

tal ki ng about starting in January was this Conm ssion's

process.

MR. ROBERTSON. | am not suggesting that was
rushed. | think you have conformed with the statute.
And if | wasn't clear on that point earlier, | would

like to be very clear now M feeling is the tine
period between when the application was filed, the
hearings were conpleted in their entirety, | believe,
given a case of this conplexity, was rushed.

CHWN. PIERCE: But you said earlier in your
filing why you identified just the environnmental issue
wth the mne. You have tal ked about the rush and the
time frame. But that's the tine frane that's -- the
Comm ssion had nothing to do with the Line Siting
Commttee. So | amgoing to go to the Line Siting
Commi ttee.

M. Wal ker, did you feel like you rushed
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everybody through this? D d your Conmittee do that?
You have been involved for the |last year or so in other
line siting cases. So what is your experience?

MR WALKER: Well, M. Chairnman, Conm ssioners,
no, I don't feel like we rushed the process.

In every case we try to set out, the Chairmn
tries to set out a clear procedural schedule with the
responsibilities and time lines that all the parties
agree to undertake. And the Commttee tries to
recogni ze that these things, in the words of the
Chai rman, Chairman Foreman, these things take a | ot of
time and a lot of noney. And so we try to streanline
all of the process fromthe beginning through the
heari ngs thensel ves to nmake sure everyone has tinme to
present their evidence, to nmake the record clear, to get
their points across, and to allow the Commttee and the
other parties to respond and react to what they are
putting into the record.

If you would |ike, I would be happy to discuss
what occurred with Ms. Wbb in that regard as wel|.

CHW. PIERCE: Sure. Wuld you, please.

MR. WALKER: In the interest of being accurate,
| went back through the transcript, so forgive ne for
readi ng this.

First | would like to say that | believe that
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| aws are the foundation of a governnment. And a
government's processes are the test of its justice.
Peopl e not involved in a governnent process need to be
able to look at the record of a governnment decision and
under stand what was debated, what was deci ded, and what
were the reasons and the evidence in the process. The
responsi bility to nake the process transparent falls on
both the public that participates in the process and on
t he governnent entity running the process.

Regardi ng Ms. Webb's invol venent in this docket,
she was a party and the Commttee voted unani nously on
ny notion to revoke her party status. But | nade
another notion as well, to include every docunent that
Ms. Webb had provided and every docunent that she
I ntended to provide as public comment in the docket. |In
that way, we were able to ensure that her concerns woul d
be available for the Comm ssion's review and to all ow
out si de nenbers of the public now and in the future to
understand the points she raised. She was able to voice
her concerns extensively in the hearing, and, with the
i ncl usi on of her docunents in the public record, the
Conmi ssi on has them avail abl e for consideration in
t oday' s di scussi on.

What occurred in the hearing was Ms. Wbb
informed the Commttee that she did not have copi es of
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t he bi nder of exhibits that she was going to offer as
evi dence. Wen pressed, she said she could nmake copies
of two of the pages available for the parties and the
Commttee. That's at transcript page 668.

Every party has the right to know what the other
parties are saying and why they are saying it. She
chose to have a binder of exhibits and not to have
copi es available for the other parties or for the
Conmttee. Her offer to copy two of the pages of the
bi nder was conpletely insufficient to what is required
of a party. It is fine, though, for public coment.

In closing, | would like to state | don't
believe Ms. Webb intentionally sought to create
confusion, withhold information, or m slead any ot her
party with regard to Pima County's intentions or her
own. But in the end, her actions and inactions and the
actions of Pima County in conjunction and in response to
her requests were inappropriate. Had the Commttee
all oned any party to behave in such a way, we woul d have
j eopardi zed the process itself.

In the end, what we deci ded was the fairest
thing to do, because other parties wouldn't have that
evi dence to react to and respond to and to
cross-examne, we put it all in as public cormment in the
record and encouraged her, and she has taken the
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opportunity, to continue to file her views for the
Comm ssion's consideration. And | encourage the
Comm ssion to give themall the weight you feel they
deserve because they are legitimate, deeply held
bel i ef s.

CHW. PIERCE: Thank you.

For TEP, did you feel |ike the process was
rushed? And you have been in a nunber of other cases
like this. And by rushed | nean | don't -- | nean
beyond that we are able to acconplish. Everything you
were able to acconplish, but did you feel hurried in
t hat process?

MR DERSTINE: M. Chairman, the short answer is
all of the siting cases are handl ed on an accel erated
basis. As M. Robertson notes, after the notice is
I ssued there is 30 to 60 days to commence the hearing.
And | think, as M. Robertson well knows having
represented applicants and intervenors, it is an
accel erated process where you have to prepare your case,
get your w tnesses ready, submt your wtness
di scl osures. |If there is briefing, that has to occur
Al that is done within a relatively short span of tine
conpared to other litigation. But | don't think in this
case that there was anything out of the ordinary in
t hat .
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And | guess ny only other comment in terns of at
| east as it goes to what case M. Robertson and
M. Metli decided to put on or not put on, our
di scl osures were due on Decenber 5th. And their w tness
di scl osure focused solely on the environnental inpacts
of the mne. That was their case and that was the case
that they were Ilimted to at the Siting Conmttee and
that's the issue they raised on their request for
revi ew.

So | can't speak to, you know, why they chose to
do what they did, but clearly their decision was nade
early on that they would focus solely on the
environmental inpacts of the mne. And that's what they
di d.

CHWN. PIERCE: Thank you. Thank you.

M. Black, finish with you and go to
Comm ssi oner Newnman. Do you feel you were hurried?

MR BLACK: Thank you. No, we do not.

Just to give you sone background as well, |
t hink that sone of the cases that M. Robertson had been
al luding to, generally when you have a line siting case,
you have two days of hearing, then you have a break,

t hen you have anot her two days of hearing. That's part
and parcel because it is very difficult to get 11 people
who have ot her jobs together at the sane tine.
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In this particular case, we had four days of
heari ng schedul ed and bl ocked off in the second week of
Decenber. Had that been pushed off, we were running
into the beginning of the Christms season, we were at
the new year, it was difficult to get the people
together. So the tinme that was schedul ed and was
di scussed at the prehearing conference, | believe all
the parties were on notice as to what that schedul e was.

Again, |, | don't feel that there was any rush
with respect to this particular process.

CHWN. PIERCE: GCkay. Thank you.

Conmi ssi oner Newnman.

COM NEWWAN:. M. Chairman, the remaining one
person wanted to respond to your question. And |
Wil --

For the purposes of continuing this |ine of
questioning, M. Mgruder, do you have a response?

MR. MAGRUDER: Commi ssioner, Chairman
Conm ssi oner Newran, Conm ssioner Pierce, | would like
to respond to that |ast round, because it was the nost
rushed line siting case | have ever been involved in.

W got e-mails saying they wanted our evidence subnitted
on the 5th of Decenber. W got the e-nmail the norning
of the 5th of Decenber. That's al nbst inpossible to
make 25 copies and deliver themin this building on the
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same day we get the e-mail

W are -- we have no other support. | amjust
tal ki ng about the two of us. | have no ot her support.
There are two holidays. There is Thanksgiving. There
Is a second holiday. | can't renenber the other but the
two holidays in the mddle of this. W had two
conferences in Phoenix. The chances to do di scovery
were nil. They still -- | still got ny data requests,
set three, out. | didn't get an answer back. | did not
make a single deadline in this case. | was late on all
ny deliveries. | do not like being late. | could not
make the dates. It was too rushed.

The two days for a hearing foll owed. Everybody
expected us to cone back in January. It was -- the
atnosphere in the hearing roomwas intimdating. The
wi tnesses didn't want to talk. | couldn't get through
nmy openi ng remarks, saying that, well, M. Mgruder, |
am not going to allow you to talk about that several,
about four or five tinmes just in ny opening coments.

It makes it very hard to prepare a case. And we
need sone time to put a good case together. This case
did not give us that tine. And that hurt. | don't want
to say just -- these people have -- ook at the staffs
over here. W don't have staffs like that. And we are
the people of this state and we deserve a fair chance to
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give a case. And | don't think this one was fair.

| amsorry. But | want to continue and | do the
best | can. | amsorry.

COM NEWVAN. M. Magruder, | thank you for your
remar ks, because they are responsive. And it is
appropriate that you give your opinion as well since you
are one of the leading intervenors in the state and you
actual |y probably have worked on quite a few scores.

Five, five |line siting cases?

MR. MAGRUDER Three as intervenors.

COM NEWVAN: Ckay. | was going to, in the sane
line, | took off some of ny 15-m nute question before
because | really do want to deal with this, what we wll
call, due process issue. Ckay?

| want to read froma letter that was received
on February 27th. And there is a file copy of it in our
files. 1t is signed by M. Huckel berry, the, as many
peopl e know, the county ad -- the venerable county
adm ni strator of Pima County for many, many years. |
will read fromthe second paragraph of the letter and
want this included in the record.

Pima County continues to be concerned about the
I npacts of the transm ssion |ine and associ at ed
facilities on biological resources, including plants and
wildlife, and on riparian areas, specifically the
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potential for erosion and redirection for storm water
fl ows due to excavation, grading and vegetation renoval.
The Chairman shoul d al so be nade aware that Arizona
State Land Departnent typically requests comrents from
Pima County on right-of-way requests such as this but
failed to do so in this case.

| take himfor his word that there is a problem
there. That's ny comments. But next paragraph:

As Chairman of the Arizona Corporation
Comm ssion -- M. Chairman, this is a |etter addressed
to you -- you should al so be made aware that ny staff
who participated and attended Line Siting Commttee
heari ngs on this case were extrenely disappointed at the
conduct of the Commttee nenbers and the Chairman
regarding the level of -- and | underlined this --
di srespect shown to intervenors and w tnesses who were,
who were | ess experienced with this process than the
applicant. | hope in the future the conduct of the
Commttee greatly inproves.

Al so attached to this letter is a neno froma
Ni chole Fyffe fromLoy Neff of the Cultural Resources
and Historic Preservation Ofice of the county that | am
not sure whether it got into the record or not. | see
it as a file copy but | have a feeling that, because of
what happened at the hearing below, it nay have not
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gotten in.
So ny first question for Ms. Webb: | take it
that you |l ost your status as intervenor, is that right?
Do you think you lost -- did the judge say that you | ost

your status as intervenor one day because --

M5. WEBB: The Chairman did say | |lost my status
as an intervenor.

COM NEWVAN: Ckay. And justifications for
doi ng that were what?

M5. WEBB: M understanding that the Chairman
articulated, that they were based on violating the
procedural order by not having all the papers in front
of all of the Commttee nenbers. But they had received
them via the docket, which was allowed in the procedural
or der.

COM NEWVAN: Ckay. Now, were you rushed in
this process?

M5. WEBB: Absolutely.

COM NEWWAN. Why don't you describe your
predi canent .

M5. WEBB: M experience is that we had the
prefiling conference and two of us articulated that we
had not had tinme to go over the public coments. And we
had asked at the | ast stakehol der neeting if those could
be available to us before it went to the Conm ssi on.

ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944
WWW. az-reporting. com Phoeni x, AZ



© 0O N o o B~ w N P

N RN NN NN R R R R R R R R R
g B W N P O © 0 N O O M W N Rk O

LSCASENO. 164 OPEN MEETING  03/15/2012
160
And | don't believe, I would have to go back and check,
that | ever received a data response back fromTEP in a
tinmely manner. So | -- | amnot sure if that was
deliberate or if it was just because of tinme, because |
haven't had that severe of a problem

| was receiving data requests in the mddle of
the hearing. A nost all of the themwere late. And so
when | received 1500 public comments, | couldn't
possi bly put themtogether so | just had to toss that
out. | couldn't even neke that part of ny case.

And then we had the prehearing conference and we
were told that this, the expectation was going to be
this was going to end on Thursday. It wasn't even going
to end on Friday, when it had been noti ced.

And the thing is, if the thing wth the county
hadn't even happened, | had already articulated in ny
prefiling conference that | was going to need at |east a
hal f day, and then the Conmm ttee deci sion wasn't
finished until close to 5:00 p.m on Thursday, so if |
had been allowed to do ny half day as | had requested at
the prefiling conference, we couldn't have gotten done

anyhow. So | don't know if that was --

COM NEWWAN. No, no. | just have to kind of
cut you off a little bit because | have Iimted tine
nmysel f.
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Preservation, was that rmade available to the Line Siting

Comm ttee?

MS. WAEBB:

My understanding is that Pima County

filed a limted appearance that had comments by

M. Neff. As far as that goes, | don't believe so.
COM NEWVAN: Ckay. | don't know whether it is

or not.

But, M. Chairman, just point of procedure, if

can, does anybody know whether or not the file copy,

February 27th, it is actually filed February 17th,

menor andum O fice of Sustainability and Conservati on,

whet her that was ever included in the record or, because

of the -- | wll call it a mxup, | wll call it a
foul -up, | could call it abrogation of due process
rights, | can call it a nunber of things -- but because

of what happened with Ms. Webb, did this information

ever get into the f

MR. DERSTI

ile?

NE: M. Chairman, Comm SsSioner

Newman, | don't think the neno that you are referring to

that was attached to M. Huckel berry's letter that was

filed in the docket

in February was part of the record,

because the date on that neno is February 17th, |ong
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after the case was concl uded.

COM NEWWVAN:. Ckay. Now, Pima County is not
here so | amat a little bit of a, in a specul ative node
right now | know that the majority of the Pinma County,
t he Board of Supervisors don't support this |ine.

That's neither here nor there. That is actually a
matter of sort of public record. | take sort of
judicial notice of that and | think everyone in this
room shoul d take judicial notice of it. But they
weren't -- there is nore work, according to Pima County,
to do. And they weren't allowed to put their evidence
in, even their limted evidence through Ms. Webb, which
| thought they were relying on doing that.

| nmean, why do we have to rule on this today?
Wiy can't we take sone nore tine to at |east elimnate
this potential of violation of an intervenor's due
process? | take this to heart.

There is a situation with the Col orado
comm ssion within the last six nonths in which the
comm ssion started giving | ess credence to intervenors.
You know, yeah, the process can go a | ot quicker and we
can be a lot nore efficient if we didn't have
i ntervenors. Intervenors bring a lot to the process.

So | amobjecting |ike M. Huckel berry to, when
| reviewed the record, | thought Ms. Webb got short
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shrifted. | think the evidence that was not allowed in
was inmportant fromPinma County. And that's what | nean.
As a Comm ssioner here, | amjust trying to really, |
t hi nk, correct the record.

Now, if the Chairman of the Line Siting
Commttee is listening across the street in the Attorney
General's offices upset wwth nme, he shouldn't be,
because it is a bit of Mnday norning quarterbacking in
a sense. But | amtrying to create a clear record. You
shoul d be concerned about that. Don't you think we
shoul d bend over backwards and make sure everybody got
due process in the hearing?

MR. DERSTINE: M. Chairman, Conm ssioner
Newman, | et nme address a couple things that you rai se.

|, too, was troubled by Pima County's
i nvolvenent in this case. Candidly, | think Ms. Wbb
was done a disservice by Pima County in the manner in
whi ch they handled it.

Pima County as a governnent entity had a right
to intervene. They had one of their county attorneys on
t he phone at the prefiling conference. |f Pima County
was genui nely concerned about cultural, environnental
and bi ol ogi cal inpacts, they could have and shoul d have
i ntervened as Pima County, called their w tnesses,

M. Neff and others, whoever else they wanted to
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testify, and presented their case. And, instead, what
they did was relied on Ms. Wbb and Scenic Santa Ritas
to sponsor testinony from Ms. Fonseca.

If Pima County was generally interested and
concerned about a clear record in this case, they should
have intervened. And they didn't do that. And | don't
know why they didn't do that. But | wll also say that
we had two el ected public officials who were nenbers of
the Siting Commttee fromPima County, F. Ann Rodri guez,
who is the County Recorder; Patricia Noland, who is the
Clerk of the Superior Court. They, too, as nenbers of
the Siting Conmmttee, were troubled by what appeared to
be attenpts by Pima County, maybe not Ms. Wbb -- |
agree with Menber Wl ker's comments. But when you have
Pima County having individual intervenors sponsor county
enpl oyees' w tnesses and at the sane tine filing a
limted appearance which prohibits themfrom presenting
live testinony or cross-exam ning wWtnesses, and then
t hat wi tness shows up and says that she is testifying in
an official capacity, which is prohibited by the siting
statute once the county has submtted its limted
appearance, | had real concerns about what was goi ng on.
And | will say again for the record that | think the
el ected officials fromPinma County had real concerns
about what in fact was going on.
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CHW. PIERCE: | amsorry. That sat on the line
Siting Commttee?

MR DERSTINE: That's correct.

COM NEWVWAN:. Yeah, | separate -- | have
absol ute respect for former Senator Nol and and our
recorder who is actually one of ny appointees to the
comm ssion. | think when you are tal king about |ine
officers of the county, with all due respect, that's not
the representation | nade before. | was tal king about
t he Board of Supervisors, who are very nuch a different
entity, as you know, than Ms. Nol and or the recorder,
who are very fine people. That's not it.

| amjust sitting up here as a judge reading
that record. And there is all this crazy -- not crazy.
Crazy is not --

MR DERSTINE: It did appear crazy.

COM NEWVAN: Maybe, yeah, off the record it was
| ooking -- it was nonroutine, put it that way. That's a
nore subtler way of putting it. Everything going on was
not the routine. And | amvery troubled by that. And

if | had a chance to have a lunch with the Chai rman of

the Line Siting Cormmttee, | would tell himthe sane
thing. | amtroubled by that. | think we have a duty
not only to look at the public interest, we will | ook at

t hose issues |later, but we also have a sort of duty to
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make sure there is a fair record.

So |, too, tend to agree based on just nmy own
| ook at the record that sonmehow Ms. Webb was put in a
position of presenting Pima County testinony. Wen she
was thrown out, | thought there was information that
shoul d have been in the record, necessary information.
And to be honest with you, | don't understand why Pima
County wasn't a necessary party or could have been a
necessary party. W don't, we don't run the Conmttee,
our Conm ssion or the Line Siting Conmttee based on the
federal Rules of Civil Procedure; although, maybe we
should. But in that case, Pima County for sure would
have been a necessary party.

So | see unfortunately -- not unfortunately. |
want to vote on this, but I want to vote on only after
there is a full record, only after what | think were
errors on the record based on this sort of crazy thing
t hat happened with Ms. Webb, who is, is a, you know, has
served as a proper intervenor in other cases before.

She conducted herself incredibly well this norning
during her public statenent, as well as any | aw graduate
in this state.

So is there, | mean | amtrying to get a
concession fromyou here, is there any hurt to go back
and try to correct that record? This record is going to
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be appeal ed no matter what. And do you really want a
due process piece hangi ng out there?

MR DERSTINE: M. Chairnman, Conmm ssioner
Newman, | would say that | think Tucson El ectric Power
and all the other parties to the case were troubl ed by
what occurred on that day in the hearing. And certainly
much of that involved Pima County and what appeared to
be actions by Pima County behind the scenes. And | am
not saying that Ms. Webb was necessarily at fault for
t hat .

The decision to rescind her status as an
intervenor | don't think left the record inconplete.
Once she was renoved as an intervenor, Pima County's
limted appearance was reinstated and, in fact, nuch of
the direct testinony fromthe Pima County enpl oyee,

Ms. Fonseca, is alnost verbatimcontained in the Pima
County's Iimted appearance. The limted appearance is
of record and is part of the record in this case.

Furt hernore, as Menber \Wal ker indicated, the remai nder
of Ms. Webb's exhibits were included in the record as
public conment. And so | would say that | believe that
the record is conplete.

And | just want to doubl e back on the one issue
that | think is what is troubling for Menber Kennedy and
probably all the nmenbers of the Comm ssion in terns of
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this public access issue and the difficulty that
i ndi vi dual s such as Ms. Webb or M. Magruder may have in
this process. It is an accelerated process. Again, |
don't believe this case was any nore accel erated than
others that | have been a party involved in. |
certainly haven't been involved in as nmany as
M. Robertson, but | have been involved in several. And
they are accelerated and that's what the rul es provide.

But at the outset of this case, and | know at
the outset of every line siting case where there are
I ndi vi dual s who express an interest in becomng a party
or an intervenor, the Chairman is careful to alert them
to the fact that there are real burdens and difficulties
in being a party, a real party in aline siting case, a
party litigant, a pro per litigant, and that there are
alternatives to have your views known, to nake a record
and have a record, and have that record considered by
the Siting Commttee. And, in fact, Ms. Webb in anot her
case that was filed by Tucson Electric Power took up
that opportunity. |In that case she was a witness of the
Comm ttee. She presented docunentary evidence that was
offered into the record by the Commttee.

So there are a variety of ways in which
i ndi vidual s don't have to be nade, becone a party and
carry the burdens of being a party. They can still

ARl ZONA REPORTI NG SERVI CE, | NC. (602) 274-9944
WWW. az-reporting. com Phoeni x, AZ



© 0O N o o B~ w N P

N RN NN NN R R R R R R R R R
g B W N P O © 0 N O O M W N Rk O

LSCASENO. 164 OPEN MEETING  03/15/2012
169
affect the process, nmake a record at the Siting
Committee |l evel, and have that record known to the
menbers of this Conm ssion when the case conmes up. And
for whatever reason, Ms. Webb declined to do that in
t his case.

COM NEWWAN:. One | ast question.

CHW. PIERCE: Sure.

COM NEWWAN:. Was there ever, did anybody ever
| ose their patience that you noticed when, during the,
not rushed hearings, but the two days of hearings?

It was raining. You didn't get a chance to go
out and take a look, the thing that Ms. Webb said. |
can certainly see that M. Huckel berry and the people
who were there acting as his w tnesses saw sonet hi ng
t hat they thought was disrespectful. They used the word
di srespectful .

| want an explanation as to anything that you
saw as to how that disrespect went down. You have
called it crazy. But | haven't heard any apologies to
Ms. Webb.

And | also -- you haven't taken up ny suggestion
that we need to conplete a record. You think a record
needs to be conplete. That's the statenent. That's the
real answer to mnmy question

But | want to know whet her people literally had
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heard enough, wanted to go hone, they had nade up their
mnd. Sonetines this happens in a normal course of
duties, even as elected officials. |Is there any el enent

of this in this case?

MR DERSTINE: M. Chairnman, Conmm ssioner
Newman, mny conment was that what was happening with Pima
County wi tness Julie Fonseca and then her -- after
havi ng been represented to be testifying on her own
behal f and then appearing as an official wtness of Pima
County and then avow ng that she had the authority to
wi t hdraw the county's |limted appearance whi ch was
signed by a county attorney, | agree with your
characterization that that appeared crazy and it
certainly was out of the ordinary. And it raised
concerns not only fromthe applicant's perspective but
menbers of the Siting Commttee, including elected
officials fromPima County who i medi ately got on their
phones and tried to contact the County Attorney's Ofice
to see whether procedurally Ms. Fonseca had authority to
do that.

COM NEWWAN. So there was sone judgnents being
made, enotional judgnents based on the craziness with
very experienced | awyers who know where to nmake the
call, know how to expedite the process, know how to get
the Chairman to nove things al ong because there was a,
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guot e/ unquot e, sonething di fferent happeni ng here?

MR DERSTINE: M. Chairnman, Conmm ssioner
Newman, | believe Rosenont raised the procedural
irregularity that Pima County could not present
testinony as a witness in the case because it had filed
a limted appearance. And that issue was taken up by
the Conmttee. But as to your other characterization, |
woul d say no, that that was not occurring.

And as to over the four days of hearings, |
woul d di sagree with the characterization that nenbers of
the Siting Commttee were disrespectful or did not treat
public comenters or intervenors with due respect and
patience. | think there was a great deal of patience
exerci sed on behalf of the Siting Commttee and all the
parties.

COM NEWVAN:  You have done very well.

M. Chairman, the sanme question of M. Robertson
w il be ny |last question.

M. Robertson, your opinion on the above matter?

CHW. PIERCE: M. Robertson, do you need the
guestion repeated? It had to do with the respect shown
and the patience shown by the Line Siting Commttee.

MR. ROBERTSON. Thank you, M. Chairman. | had
the question in m nd.

Actual ly, when M. Metli and | saw the public
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comment being filed after the hearing claimng about the
way the hearing were conducted, we tal ked about this

very gquestion. And we each realized, because we are
attorneys and we are accustoned to appearing before

j udges and before conm ssions and conmittees, we are
accustoned to being held to a very demandi ng standard as
to how we handl e situations and how we respond.

W didn't feel and | don't feel | can put nyself
in the mnds of the people who cane to public coment
that day as to how they took the way the public coment
session was handl ed. Chairman Foreman nade it very
clear what he felt was appropriate for public comment
t hat day and what he wasn't. And how the nenbers of the
public reacted is expressed in their letters. But |
woul dn't presune to put nmyself in their position because
| come froman entirely different background.

Wth respect to the Ms. Webb situation, | would
like to make two comments. And first of all, to clarify
one thing for this record here, Ms. Fonseca was al so a
witness for Scenic Santa Ritas. But it had been
deternmined at the prehearing conference on Decenber 8th
that, as our witness, she was appearing as our expert
and she would be allowed to testify as a part of our
case if our evidence was to be admtted and not
testifying on behalf of Pinma County. That becane an
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i ssue with respect to Ms. Webb. And it was a different
situation. And | just want to clarify that.

Wth respect to Ms. Wbb herself, and | agree
with what M. Derstine said a nonment ago, | think, |
know | was troubled by what occurred the day she was
renoved as a party. | had never seen that type of
occurrence before and I had never seen that kind of
notion cone up during a hearing. And | was stunned, to
be quite honest. And in retrospect, | regretted |
didn't speak up and nmake the suggestion that perhaps
they could take M. Magruder first, let her collect her
t houghts and her materials, and then [ et her proceed.

But that's admttedly 20/20 hindsight. It was a very
unf ortunat e occurrence.

CHWN. PIERCE: Ckay. Well, thank you, everyone.
That has been enlightening. | think we have plenty of
i nformation and plenty of anendnents.

Way don't you nove the item Conmm ssioner Stunp,
Sanple Order No. 1, and then we will go into the
amendnent s.

COM STUWP: M. Chairman, | nove Sanple Order 1
for Item5.

CHW. PIERCE: Sanple Order 1 has been noved.
W have -- we are going to do Kennedy No. 1.

COM KENNEDY: Well, mne is not -- you have to
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nove t he order.

COM STUWP: | thought | did.
COM KENNEDY: You noved the sanpl e order.
COM STUWP: | also noved Item No. 5.

CHW. PIERCE: Wat you noved is Sanple O der

(Brief pause.)

CHWN. PIERCE: Ckay. Let's nove Sanple Order
No. 2. And if it doesn't get adopted, then we wll nove
to No. 1. W wll do Staff after.

COM STUWP:. Chairman, | nove Sanple Order

CHWN. PIERCE: Sanple Order No. 2 has been
noved. W will nove right to Kennedy Proposed Amendnent
No. 1.

Conmi ssi oner Kennedy.

COM KENNEDY: Well, M. Chairman, | was hoping
to do No. 3 first and then get to No. 2. But if you do
No. 2, then | can't get to No. 3.

CHW. PIERCE: W are going back to the original
anendnent, Sanple Oder No. 1 -- Sanple Oder No. 3
to -- Amendnent No. 1 to Sanple Order No. 3.

COM STUuwP:. M. Chairman, | nove Sanple O der

CHW. PIERCE: 3 has been noved. And now we
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will go to Kennedy Proposed Amendnent No. 1.

COM KENNEDY: Thank you, M. Chairman.

M. Chairman, ny Amendnent No. 1 to Sanple O der
No. 3 denies the CEC. It replaces Findings of Facts 3,
4, and 5; 3, 4, and 5. It states the evidence in the
record is not sufficient to weigh the public interest.
The amendnent al so adds additional finding of facts such
as the Conmm ssion believes additional evidence about the
mne and its environnental inpact should be admtted in
order to give proper weight and bal ancing the public
I nterest.

It al so discusses the revocation of Elizabeth
Webb' s intervenor status.

My anmendnment al so states the preference is to
remand this to the Line Siting Commttee to address the
evidentiary issues. The statutes do not allow for such
remand. So based on the existing record, the Comm ssion
believes it is in the public interest to deny w thout
prejudice. And the denial is wthout prejudice;
applicant is free to refile, and | encourage themto
ensure a full and conplete record.

CHW. PIERCE. (kay.

COM KENNEDY: | nove the Kennedy amendnent.

CHW. PIERCE: You nove the anendnent. Ckay.
think we all know what this one does.
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Madam Secretary, we are going to do roll cal
votes on the Kennedy anendnents. | think Paul's m ght
be easier. | don't know.

COM NEWWAN: Actually, M. Chairman, | would
like to debate this instead of just --

CHW. PIERCE: Wy don't you go ahead. W
are --

COM NEWVAN: | know Ms. Kennedy described it.
Before we go right into the vote, it has nore than a
couple of parts that | think are inportant to consider.

We have heard sone, well, conflicting testinony
as to whether it is rushed or not -- we have a very
experi enced attorney -- whether this proceedi ng was

rushed or not. The proceeding in ny opinion was, went
qui cker than any line siting case that | have been
involved in the three years on the Comm ssion. | know
that. And, but | wasn't there for the days of the
heari ng.

And, but | am concerned about Ms. Webb's
situation and potential due process violation that
occurred. If it is not a due process violation, it is
a, it is just not the way that people should be treating
each other in line siting at the Corporation Conm ssion.
W tend, | know that we tend on the Comm ssion to just
go overboard to nake a record even a bigger record that
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needs to be nmade to nake sure that we have a record.

This mine is not going to happen for years,
years. And so | really do think that the Kennedy
anmendnent is a good anendnent because it hel ps to clean
up this record that was variously described as crazy,
out of the, out of the ordinary. And though there may
have been intervenors kicked out in other cases in the
| ong history of line siting cases, none has -- | have
not been aware of an intervenor being kicked out. So |
amjust trying to speak to that part of it.

The other part of it that's very, very
I nportant, and the judge m ght disagree with ne, the
judge of the line siting conm ssion, but based on the
judge' s order that nothing was rel evant about what was
going on with all the different |levels of the line
devel opnment, that was a critical order on his part. It
left out -- fromthat point on, it changed the entire
heari ng. The hearing would have | asted for weeks if,
or, you know, nuch longer, if testinony were all owed
about all these other hoops that the mne has to junp
t hrough that we have tal ked at sone | ength here.

| didn't read into the record before, but | had
it with me a second ago, but I wll try to renenber it,
but it is a very, very inportant point that a recent
docunent canme out fromthe air folks to the forest folks
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that the forest environnmental study was not, is just not
enough, that that was -- if | had tine | would read that
all into the record right now | don't have tine. |
will just nake reference to that. That's in our file.
So that's another thing that | think is inportant,
i nportant to bring up.

So | really, again, |I really feel strongly about
trying to give folks due process. | feel strongly about
trying to understand in the public interest the Gestalt,
If you wll, of the environnental factors relating to
the mne before | make a $13 million decision on a
transm ssion |ine.

There are hundreds of mllions of dollars that
will need to be spent through this EI'S process and the
potential litigation. And there is a possibility it may
never happen. So | ask the judge to reconsider. | ask
everyone to consider this issue. It is one of the nost
I nportant issues, the nost inportant environnental
busi ness issue in southern Arizona that exists. A |ot
of people are |ooking for us to get this right. Please
col l ect the necessary evidence so the Conm ssioners |ike
nyself don't have to say | amnot sure because | don't
know what all the rest of the environnmental reports wll
say. Just wait. Do it that way. Just wait.

The only rush here is a rush to have the conpany
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have the perception that we are going to break ground in
2013 or the perception, whether it is real or not,
newspaper articles exist that say that this is the
bi ggest nother | oad that exists in the State of Arizona.
| don't know whether any of that is true. So how can |
make a societal cost/benefit cost on this unless | have
all the rest of that information? | can't.

And | would |ike everybody on the line siting
authority -- but in retrospect, when | read that file, |
read, | read a file of people who were doing their due
diligence. They knew that they had to push this forward
because it neant a lot to Tucson's econony. But the
envi ronment al side was short shrifted at the [ine siting
process. And | amasking to -- | am supporting this
amendnment because | think we need to remand, to go back
to that old record, especially given the fact that there
have been several reports since the Line Siting
Commttee that show that the EI'S process is not on
track, that this 2013 figure, even if it was stated
today, is, ny opinion, inpossible. And we are not
really, we are not doing justice to this unless we have
anot her heari ng.

CHW. PIERCE: Thank you.

Madam Secretary, please all the roll

SECRETARY BERNAL: Comm ssi oner Burns.
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COM BURNS: No.
SECRETARY BERNAL: Comm ssi oner Newman.

COM NEWAN: Madam Chai rman -- M. Chairnan,

was goi ng to say, Comm ssioner Kennedy, | |ike your

anmendnent and | vote aye for the reasons that | said

bef or e.
SECRETARY BERNAL: Conmm ssioner Kennedy.
COM KENNEDY: Aye.
SECRETARY BERNAL: Conmm ssi oner Stunp.
COM STUWP:  No.
SECRETARY BERNAL: Chairman Pierce.

180

CHW. PIERCE: Yes, | would just like to explain

nmy vote for a nonent.

We just did a case just before this 163, which

was qui cker than this case, if you m ght renenber.
was, | think, a 60-day case, as you m ght recall
it was for transmssion for a solar project.

And intervenors do get renoved for cause.
think in any courtroomthere is, | think there is

deference to that and there is reasons for that.

think that when it conmes to due process, due process is

It
And

And |

there for a reason, to nmake sure that you get a ful

record. | think we did. But it is not designed to be a

delay tactic. And | amworried that that's a strategy

here that | really don't want to be particularly
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i nvol ved with.

So with that | vote -- and I don't nmean by the
Comm ssion. | amtal king about those who would -- who,
and maybe aren't even in room | amtalking about sone
of the folks fromPima County as well that apparently
have been involved in some way or another who wote ne a
letter. And | greatly suspect and am suspect of sone of
the clains made. Because | know when you are, when you
are advocating a position, sonetines when things don't
go right you perceive things a different way.

And so | certainly don't want to be at odds with
our friend at Pima County, but | certainly understand
why | got the letter, because things didn't go their
way. And that's to be, that's to be expected sonetines.

Wth that, | vote no.

By your votes of two ayes, three noes, you fai
to approve Kennedy Proposed Amendnent No. 1 to Sanple
Order No. 3.

We are now -- would you nove the Sanple O der

COM STUuwWP:. M. Chairman, | nove Sanple O der

CHW. PIERCE: Well, Sanple Order No. 2 is a
different one entirely. It is the 252, right?
Comm ssi oner Kennedy, go ahead and expl ai n your
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COM KENNEDY: Thank you, M. Chairman.

The Kennedy Proposed Amendnent No. 1 to Sanple
Order No. 2 conditionally approves the CEC. Evidence of
the mne's environnmental inpacts will be hel pful for
full consideration and adds additional conditions,

It requires the ACC to do a 40-252 to consider
requests for intervention and it asks the Hearing
Division to set up a procedural schedule for hearing.
The Hearing Division will conduct and then issue a
rul i ng.

And al so, on page 3 of the anendnent, it
di scusses the revocation of Elizabeth Wbb's intervenor
stat us.

And | nove the Kennedy Proposed Amendnent 1 to
Sampl e Order No. 2.

COM BURNS: M. Chairman, | have a point of
procedur e.

CHW. PIERCE: Right. Go ahead, Conmm ssioner
Bur ns.

COM BURNS: | just want to make sure we are
right on procedure.

Sampl e Order No. 3 was noved. Then the
amendnent was noved and failed. Do we not need to vote
on the sanple order since it was noved?
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CHW. PIERCEE W will just withdrawit. Can we
do that?
M5. ALWARD: | think so. | think we all know
what is going on. | amnot, | amnot an expert on the
procedural nuances. It seens to nme we are no |longer in

3, we are now on 2.

CHW. PIERCE. Okay. W withdraw No. 3 and then
we continue on with 2.

COM STUWP: Yeah. M. Chairman, | nove we
wi t hdraw Sanpl e Order 3.

CHWN. PIERCE: Ckay. Wthdraw the notion. W
are good with parlianment procedure here and now we are
back onto Comm ssioner Kennedy Sanple Order 1 -- her
Amendnent No. 1 to Sanple Order 2. Thank you. And that
Is to approve it now and do a 252 i medi ately.

Now, m nd you, we can do a 252 at any point. W
don't have to do it right now So, but that's, but we
have done this before as a Conm ssion. | believe we
passed and i mredi ately have done a 252 on anot her case.
| don't recall offhand, but, so it is not new ground.

M5. ALMWARD: It was the Hual apai case in Line
Siting Case 151. So this proposal would grant the CEC
and stay the order in order to have the 252 proceedi ng.

CHW. PIERCE: Right, right. And like |I said,
and you can do it, you know, we can do the 252 anytine
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there will be an appeal.
Commi ssi oner Newman.
COM NEWWAN:. Well, in many ways this could be a
cl eaner resolution. WMaybe sonebody is agreeing with ne,
as | | ook up.
You guys, you like -- you only want one

deci sion, which is an acceptance of the whole kit and
caboodle. But this is the conprom se anendnment. This
woul d al I ow approval of the CEC but the Conm ssion woul d
be able to take up at a future date on the 252 the broad
public interest.

Now, it was noted before that Arizona Revised
Statute 40-360.07.B s nmandate is to balance in the broad
public interest the need for an adequate, econom cal and
reliable of supply of electrical power with the desire
to mnimze the effect thereof of the environnment and
ecol ogy of this state.

Regardl ess of the judge's ruling in the line
siting case, the power of the Commission is to | ook at
mnimzing the effect on the environnent and the
ecol ogy. This goes to the construct, the intellectual
construct that M. Robertson brought up before. | think
that our duty to review -- we had anot her notion saying
send it back down to you guys, you do it. There is a
lot to say, since we are directly elected officials and
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t hose other fol ks are appoi ntees, that we need to | ook
at the broad public interest under 360.07.B. And that
woul d be why this anendnent is actually a way to rid
oursel ves of the due process concerns.

Sonmebody shoul d be concerned about that. You
think it is asmall thing. | don't. It wll also give
us a way that we would have nmuch nore information on the
envi ronmental context of the mi ne, nmuch nore information
on the viability and the cost, societal cost/benefit of
the mne. Because, as | said before, | can't do the
soci etal cost/benefit test on the m ne because not all
these reports are done. W are putting the cart before
t he horse.

This is actually the nost prudent direction, and
| commend Conmi ssioner Kennedy for bringing it to us.
And it really is, if you think about it, after this
entire day's discussion. And | will be voting aye.

| am done.

CHWN. PIERCE: Thank you.

Madam Secretary, please call the roll

SECRETARY BERNAL: Comm ssi oner Burns.

COM BURNS: No.

SECRETARY BERNAL: Comm ssi oner Newnman.

COM NEWVWAN. You know, |, well, | guess it is
just going to be straight up voting down, but | was,
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was hopi ng that sonmebody woul d be concerned about having
a full hearing.

To be honest with you, unless this amendnment
passes, | think it is very difficult to vote yes or no
on the entire project. You would al nbst have to
abst ai n, because wi thout having a record of the
environmental effects of this mne, we can't really
gauge the broad public interest.

And so | vote yes. And | am hopi ng, since we
have so nmuch tinme to deliberate on this, years to
del i berate on this, that we can have a fuller record on
envi ronnental conpliance for this mne and stay on top
of this, as opposed to just reacting to corporate,
corporations trying to say, well, we have to build this
| i ne because we have to serve even though the service
m ght not even be for ten years. W don't have to make
that quick a decision. | support the Kennedy anendnent.

SECRETARY BERNAL: Conmm ssi oner Kennedy.

COM KENNEDY: Aye.

SECRETARY BERNAL: Conmi ssi oner Stunp.

COM STUWMP: M. Chairman, of course | am
concerned whether all interested parties were granted
access. And | speak particularly of M. Robertson. So
| do think it is the nore prudent course to the action
to open the case to allow additional evidence to have a
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fuller record. So | vote aye.

SECRETARY BERNAL: Chairman Pierce.

CHW. PIERCE: Yes, and as | said before, we are
going to be able to do a 252 if we deemthat necessary.

Det er mi ni ng whet her due process is given is
often subject to differing views depending on one's

perspective. And | have stated that before. And that

I s happeni ng.
Wth that, | vote no.
By your vote of three ayes -- two ayes, three

noes, you have rejected --

COM NEWWAN. No, no. No, that's not the way
t he vote went.

CHWN. PIERCE: By your vote, two ayes, three
noes, is that right?

COM BURNS: No, three ayes.

COM NEWWAN: No. It is passed. Bob voted wth
t he Denocrats.

CHW. PIERCE: Ch, |I'msorry.

COM STUMP:  You got off the --

CHW. PIERCE: |I'msorry. By your vote of three
ayes, two noes, you have approved Kennedy No. 1 to the
Order No. 2.

And what | amgoing to do, we got three
Conmi ssi oner Newran amendnents, what | would |like to do
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Is take your No. 2 first.

COM NEWWAN:. | don't care, Gary, whichever one.

CHW. PIERCE: Wiich is fromten years to five
years?

COM NEWVAN:  Sure.

CHW. PIERCE: | would like to -- and that's --
do you want to just nove your anmendnent? And let's talk
into the mke, if you don't m nd.

COM NEWWAN: M. Chairman, | nove Newman
Proposed Amendnent No. 2 dated 3/15/2012. It deletes
ten and inserts five.

M. Robertson, if M. Robertson would like to
speak to it, he can. It really does cone straight from
his argunments. And | defer to M. Robertson.

MR ROBERTSON: M. Chairnman, Conm ssioner
Newran, Scenic Santa R tas supports Newran Proposed
Amendnent No. 2 for the reasons indicated previously
during our oral remarks.

CHW. PIERCE: | have a question there for
everyone. Since we are going to inmediately open a 252,
woul dn't these be itens to go ahead and plug into
that -- Conm ssi oner Newman, we are stayed -- and naybe
just take those up and then? Because we are going to
see it again. W are going to see it again. W can
address it.
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COM NEWWAN. One reason | want to do this, at
| east take on the O odham anendnent, which just because
it is all clear today, it can go up or down, | see your
point, M. Chairman, but | do want to, | want to reach
out to the tribe. One of the anmendnents is that which |
think is a no-brainer. And this could be quickly.

CHW. PIERCE: And | amnot sure it wll pass.
It would be better to let themwork it out and then you
have another bite at the apple down the road if you
t hi nk about that. Let themwork it out in the 252.

COM NEWWAN:. M. Chairman, you have been very
persuasive. M. Stunp has been very helpful. And I
wi Il wthdraw these notions given that | can bring them
up again in the 252.

CHW. PIERCE: Sure. All right.

COM NEWWAN: | would have |iked to have hel ped
t he Tohono O odham Nation with the issue, but to be
conti nued.

CHWN. PIERCE: Certainly.

M5. ALMARD: And Staff will bring up its notion
during the 252 as well as the cathotic protection. So
we can deal with it all there.

CHW. PIERCE: Ckay. Wuld you nove it as, item

No. 2 as -- actually you need to nove it with Kennedy's
amendnent .
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COM STUWP: Yeah. M. Chairnman, | nove Sanpl e
Order 2 as anended.

Madam Secretary, please call the -- is there any
di scussion, further discussion? | think we are -- okay.
Madam Secretary, please call the roll

SECRETARY BERNAL: Comm ssi oner Burns.

COM BURNS: Aye.

SECRETARY BERNAL: Conmm ssi oner Newman.

COM NEWWAN: | want to thank Comm ssioner
Kennedy for those amendnents she brought.

| want to thank everyone for their participation
in the hearing. It was a very good hearing and it was a
very good hearing because | was worried about it before
it started. The sensitive due process issues | was
concerned about, lost sleep about. And | amgratified
that we will be able to make this record a little
better. And | am |l ooking forward to understanding a
little bit nore about the federal |evels of review

And for the record, | just take a different view
of it than the Chairman of the line siting conm ssion
| actually think when you are siting a mne, very big
operation, whether it is one of the biggest in the state
or the biggest in North Anerica or God knows what the
nother load is, this is a huge econom ¢ decision for
Ari zona.
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The other thing that we haven't tal ked about
very much but | will talk about right nowis that the
Santa Rita Mountains are an incredibly beautiful
nountain range full of animals and incredi bl e biol ogical
diversity in terns of how those animals and birds nove
t hrough there and we, we haven't tal ked about at all
today. W have only tal ked about other issues.

And so ny definition of a greater public
interest involves also the way -- what is the val ue of
that incredible Santa Rita Experinental Range when
tourists drive through there and cone, and basically
cone to the verge of tears it is so beautiful, what is
goi ng to happen when there is a big mine there. 1| don't
know. | want to hear nore fromny constituents about
that. | think that's part of this issue. It is just
not a $13 million transm ssion line, whether it be above
ground or bel ow ground.

So anyway, you know, | amglad that the hearing
cane out the way it was. People were really honest and
good. And | amactually gratified that at |east we wll
continue to tal k about this.

CHW. PIERCE: Did you vote?

COM NEWAN | vote aye. I'msorry.

SECRETARY BERNAL: Comm ssi oner Kennedy.

COM KENNEDY: Aye.
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SECRETARY BERNAL: Conmi ssi oner Stunp.

COM STUWP. M. Chairman, ny concern was one of
process and correcting procedural defects. And with
that | vote aye.

SECRETARY BERNAL: Chairman Pierce.

CHW. PIERCE: Well, | think it is pretty clear
that | --

COM NEWVAN: M scount ed.

CHW. PIERCE: -- that | like the -- well, you
know what? We are in a public hearing and we don't
di scuss this. And | want to make sure the Conmm ssioners
understand this. W are still, by opening the 40-252
today, we are at bay as far as any di scussions we woul d
have with the public, with the parties, and so, and
obviously the Line Siting Commttee.

But | appreciate the work of the Line Siting
Commttee. And we have pushed themto be nore
expedi ti ous and people know that. W want --
particularly when we are doing themfor renewabl e
energy, we are pushing the Line Siting Conmttee to get
through their work and get that order to us. And they
have done a great job at that. And | have great respect
for the pressure we have put on themto do that.

Now, | understand that somnetines you have
i ntervenors that maybe don't know the process. But the
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i ntervenors here do know the process and things can
speed up. And | would suggest in the future as we are
nmoving this way that in fact an experienced intervenor
realize that some things are going to nove faster than
others potentially and, when the Chairman sets out the
procedure, that, gosh, you are just going to have to
gear up and get with it. But | appreciate how difficult
that is, too. | nean | do.

| amglad | amnot you, Ms. Webb or
M. Magruder. | appreciate the work you do. But | am
glad I amnot having to try and keep up the way you have
had to.

But we are going to be in a 252. Hopefully we
can expedite that w thout harm ng due process.

And | did have one, a slip dropped in this
afternoon, Carolyn Canpbell, who is opposed, who didn't
check whet her she wanted to speak or not. But | am
reading that into the record. But | wll give it to the
court reporter. Thank you for com ng, Carolyn.

Wth that, | vote aye.

By a vote of five ayes, zero nays, you have
approved Agenda Item 6 (sic) as amended.

And we are in recess until tonorrow where we
will take up another TEP matter.

(The proceedi ng concluded at 4:22 p.m)
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